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Rules and Regulations 


Title 32—NATIONAL DEFENSE 

Chapter I—Office of the Secretary of 
Defense 

5U5CMAPTER A—ARMED SERVICES 
PROCUREMENT REGULATIONS 

MISCELLANEOUS AMENDMENTS 
TO SUBCHAPTER 

The following amendments to this 
subchapter are Issued by direction of 
the Assistant Secretary of Defense (In¬ 
stallations and Logistics) pursuant to 
the authority contained in Department 
of Defense Directive No. 4105.30, dated 
March 11. 1959 (24 F.R. 2200). as amend¬ 
ed. and 10 U.S.C. 2202. 

PART 1—general provisions 

1 . Section 1.104 la revised; new para¬ 
graph (d) is added to 5 1.100-2; 

1.107,1.111-1, and 1.111-2 are revised; 
and new 55 1.111-3 and 1.111-4 are 

ndded, as follows: 

§ 1.101 Content of fttilM‘ltaptrr. 

Tills subchapter will contain policies 
and procedures relating to the procure¬ 
ment of supplies and services and is de¬ 
signed to achieve maximum uniformity 
throughout the Department of Defense. 
Hence, implementation of this subchap¬ 
ter by and within the Military Depart¬ 
ments, the Defense Supply Agency, the 
Defense Communications Agency and 
the Defense Atomic Support Agency 
.sliall be only In accordance with 5 1.108. 
This subchapter will be amended, from 
time to time, to set forth improved pro¬ 
cedures which reduce contract prepara¬ 
tion time, simplify and standardize con¬ 
tract forms within the Department of 
Defense, and improve the contracting 
process by standardizing procedures and 
instructions. In this connection, per¬ 
sonnel at all levels, particularly the con¬ 
tracting level are encouraged to submit 
through appropriate channels sugges¬ 
tions, based on operating experience, to 
reduce administrative burden, simplify 
contract forms and procedures, and 
otherwise accomplish the foregoing 
objectives. 

§ 1.106-2 Dcfcn«r Procurement Circu¬ 
lar. 


d> Statements in Defense Procure¬ 
ment Circulars to the effect that the 
material published therein is ‘‘effective 
upon receipt** or upon a specified date, or 
that changes set forth in the Circular 
are ' to be used upon receipt”, mean that 
any new or revised clauses or forms in¬ 
cluded in the Circular shall be included 
in Imitations for bids and requests for 
proposals Issued thereafter, unless a dif- 
• frent meaning is expressed in the 
Circular. However, unless otherwise 
provided in the Circular, the new or re- 
v ‘*ed clauses or forms need not be In¬ 
cluded In solicitations already in process 
°f preparation where their inclusion 


would cause an undue delay in the solici¬ 
tation. 

§ 1.107 Di**cminjitiott anil effective 
dale of the subchapter and revision*. 

(a) This subchapter, and revisions 
thereof, will be distributed by the De¬ 
partments to all interested activities and 
individuals within the Department of 
Defense. The Departments shall obtain 
from the Government Printing Office the 
number of copies of the subchapter, and 
revisions thereof, required to make this 
distribution. Private firms. Individuals, 
and others outside the Department of 
Defense may obtain copies by purchase 
from the Superintendent of Documents, 
U 8 . Government Printing Office. Wash¬ 
ington. D.C.. 20402. 

(b> Revisions of the subchapter shall 
be elTective at all applicable echelons 
90 days after date of issuance, unless 
otherwise prescribed in any such re¬ 
visions. Contract clauses and forms 
prescribed in such revisions shall be used 
in all invitations for bids and requests 
for proposals Issued after the effective 
date thereof, unless otherwise provided 
in any such revisions. 

§ 1.111-1 Reporting procedure*. 

Reports of suspected criminal conduct, 
noncompetitive practices, kickbacks, and 
other procurement irregularities shall be 
made by each Department in accordance 
with procedures set forth in Subpnrt F 
of this part. 

§1.111-2 Noncompetitive practice*. 

(a > Unless bids or proposals are genu¬ 
inely competitive, contract prices tend 
to be higher than they should be. If 
the Secretary concerned or his repre¬ 
sentative considers that any bid received 
after formal advertising evidences a vio¬ 
lation of the antitrust laws, he Is re¬ 
quired by 10 U. 8 .C. 2305(d) to refer such 
bids to the Attorney General for appro¬ 
priate action. Similarly, evidence of 
such violations in negotiated procure¬ 
ments should be referred to the Attorney 
General. Practices which are designed 
to eliminate competition or restrain 
trade and which may evidence possible 
violations of such laws include collusive 
bidding, follow-the-leader pricing, ro¬ 
tated low bids, uniform estimating sys¬ 
tems. sharing of the business, identical 
bids. etc. 

<b> Reports of identical or equal bids 
or proposals should not be submitted 
automatically, but only where there is 
some reason to believe that those bids 
or proposals may not have been arrived 
at Independently. Such reports should 
be accompanied by conformed copies of 
the bid or proposal, other contract docu¬ 
ments. and supporting data. The report 
should set forth; 

<1) The noncompetitive pattern or sit¬ 
uation under consideration; 

(2) Purchase experience In the same 
product or service for a reasonable pe¬ 
riod of time (one or more years) prior to 


the receipt of the bids or proposals under 
consideration, including unit and total 
contract price and abstract of bids; 

(3) Community of financial Interest 
among bidders. Insofar as Is known; 

(4 > The extent, if any. to which speci¬ 
fication requirements or patents restrict 
competition; 

(5) Information which may be avail¬ 
able with respect to the pricing system 
employed In bids or proposals believed to 
reflect noncompetitive practices; and 

( 6 ) Any other information deemed 
pertinent, 

<c) The reports required by this sec¬ 
tion do not satisfy the reporting require¬ 
ment contained in 5 1.114. 

§ 1.111—3 Subcontractor kickback*. 

The Anti-Kickback Act (41 UJS.C. 51 > 
prohibits the payment, directly or in¬ 
directly. by or on behalf of a subcontrac¬ 
tor in any tier under any Government 
negotiated contract of any fee. commis¬ 
sion, compensation, gift, or gratuity to 
the prime contractor or any higher tier 
subcontractor or to any officer, partner, 
employee. or agent of the prime contrac¬ 
tor. of any higher tier subcontractor, as 
an inducement or acknowledgment for 
the award of a subcontract or order. The 
Act further provides that the amount of 
any such fee, commission, or compensa¬ 
tion. or the cost or expense of any such 
gratuity or gift, whether heretofore, or 
hereafter paid by the subcontractor, shall 
not be charged, either directly or Indi¬ 
rectly, as a part of the contract price 
charged by the subcontractor to the 
prime contractor or higher tier subcon¬ 
tractor. It also creates a conclusive pre¬ 
sumption that the cost of any such pro¬ 
hibited payment has been Included In the 
price of the subcontract or order and 
ultimately borne by the Government. 
The Act provides for the recovery on be¬ 
half of the United States of any such 
payment from either the subcontractor 
or recipient, by court action, or by set¬ 
off of moneys otherwise owing to the 
subcontractor either by the United States 
directly or by the prime contractor. The 
Act imposes criminal penalties on any 
person who knowingly, makes or receives, 
directly or indirectly, any such prohibited 
payment. 

§ 1.111—f Contractor gratuitie* to Gov¬ 
ernment personnel. 

<a> The right of a contractor to pro¬ 
ceed under the contract may be termi¬ 
nated if it is found, after notice and hear¬ 
ing. that the contractor, or his agent or 
other representative, offered or gave arty 
gratuity, such as entertainment or a gift, 
to an officer, official, or employee of the 
Government to obtain a contract or fa¬ 
vorable treatment in the awarding, 
amending, or making of determinations 
concerning the performance, of a con¬ 
tract. 

< b) To constitute a violation under the 
Gratuities clause (5 7.104-16 of this 
chapter > three elements murt be present: 
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(1) The contractor must have a con¬ 
tract which contains the Gratuities 
clause; 

(2) The contractor. Ills agent, or other 
representative must hAve offered or given 
a gratuity to an officer, official, or em¬ 
ployee of the Government; and 

(3) The gratuity must have been of¬ 
fered or given with the intent to obtain a 
contract or favorable treatment In the 
awarding or amending, or the making of 
determinations concerning the perform¬ 
ance. of a contract (in this respect, intent 
generally must be inferred because an 
admission is rarely obtainable >. 

A lack of any of these elements will cause 
an nctlon taken by the Government pur¬ 
suant to the Gratuities clause to fail. 
Procedural requirements for gratuities 
hearings arc set out in 9 30.4 of this 
chapter. 

2. Sections 1.113. 1.113-1, 1.113-2<b), 
1.115, 1.201-5, 1.201-14, 1.201-15. and 
1.201-21 are revised to read as follows: 

§ 1.113 Standard* of conduct. 

§1.113—1 Government personnel. 

All governmental personnel engaged in 
procurement and related activities shall 
conduct business dealing with Industry 
In a manner above reproach In every re¬ 
spect. Transactions relating to expendi¬ 
ture of public funds require the highest 
degree of public trust to protect the in¬ 
terests of the Government. While many 
Federal laws and regulations place re¬ 
strictions on the actions of governmental 
personnel, the latter's official conduct 
must. In addition, be such that the In¬ 
dividual would have no reticence about 
making a full public disclosure thereof. 
See AR 600-50 and CPR C2. for the 
Army: SECNAV Instr. 5370.2C. revised 
1 December 1964. for the Navy; AFR 30- 
30. for the Air Force; and DSAR 5500.1. 
for the Defense Supply Agency. 

§ 1.113-2 Organisational conflict* of 

intcrefft. 

• • • • • 

(b) The Directive describes examples 
of various organizational conflicts of in¬ 
terest which might come Into being and 
methods for avoidance of such conflicts. 
It provides that action must be taken to 
avoid placing a contractor in a position 
where his judgment might be biased or 
where he would have an unfair competi¬ 
tive advantage within the scope and 
intent of the rules. All prospective con¬ 
tractors In such situations will be advised 
of the extent of the applicability of these 
rules by a notice in solicitations and by 
a clause in resulting contracts. Such 
contract clause shall spell out the specific 
extent of any future restrictions on the 
contractor which are imposed by the con¬ 
tract. A standard form of notice for use 
In solicitations or contract clause is not 
prescribed In this subchaptor since such 
notices in solicitations and contract 
clauses must be especially adapted to 
apply the principle of these rules to the 
specific facts of each contractual situa¬ 
tion. The rules for avoidance of organi¬ 
zational conflict, as such, do not impose 
any contractual obligation on the con¬ 
tractor; such obligation is imposed only 
by the contract clause designed to carry 
out such rules. The contracting officer 
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shall not impose restrictions on any con¬ 
tractor in reliance on these rules in the 
absence of a specific contractual agree¬ 
ment with that contractor. This, of 
course, does not require contract awards 
in circumstances that demonstrate a 
clear conflict of interests of a kind spe¬ 
cifically not within the scope of the rules. 
The Military Departments and other De¬ 
partment of Defense Agencies will main¬ 
tain a record of all such clauses incor¬ 
porated in contracts and notices in solici¬ 
tations for a period of time. 

§ 1.113 NunrolltiftWc kid* and proponaU. 

(a) In order to promote full and free 
competition for Government contracts, 
the following certification shall be in¬ 
cluded in all (11 invitations for bids and 
<2> requests for proposals or quotations 
(other than for small purchases made in 
accordance with Subpart F. Part 3 of this 
chapter, and other than requests for 
technical proposals In connection with 
two-step formal advertising) involving 
firm flxcd-prlce contracts and flxcd-price 
contracts with escalation. When the 
solicitation authorizes the submission of 
oral offers and requires that such offers 
be confirmed in writing, it shall require 
that the certification be included with or 
be expressly incorporated by reference in 
and thereby made a part of the confir¬ 
mation. 

CwnncAnt or Indkticndicnt Prick Dm** 
mi nation {Junk 1904) 

(a) By submission of this bid or proposal, 
each bidder or offeror certifies, and in the 
case of a Joint bid or proposal, each party 
thereto certifies as to IU own organisation, 
that In connection with this procurement: 

(1) The prices In this bid or proposal have 
been arrived at independently, without con¬ 
sultation. communication, or agreement, for 
the purpose of restricting competition, as to 
any matter relating to such prices with any 
other bidder or offeror or with any oompet- 
tor; 

(2) unless otherwise required by taw, the 
prices which have been quoted In this bid 
or proposal have not been knowingly dis¬ 
closed by the bidder or offeror and wlU not 
knowingly bo disclosed by the bidder or of¬ 
feror prior to opening. In the case of a bid. 
or prior to award. In the case of a proposal, 
directly or Indirectly to any other bidder or 
offeror or to any competitor; and 

(3) no attempt has been made or will be 
made by the bidder or offeror to induce any 
other person or firm to submit or not to sub¬ 
mit a bid or proposal for the purpose of 
restricting competition. 

(b) Bach person signing this bid or pro¬ 
posal certifies that: 

(1) He is the person In the bidder’s or 
offeror’s organization responsible within that 
organization for the decision as to the prices 
being bid or offered herein and that he has 
not participated, and will not participate. In 
any action contrary to (a)(1) through (a) 
(3) above; or 

(2) (a) Ho is not the person In the bid¬ 
der’s or offeror’s organization responsible 
within that organization far the decision os 
to the prices being bid or offered herein but 
that he has been authorized In writing to 
act as agent for the persons responsible for 
such decision in certifying that such persons 
have not participated, and will not partici¬ 
pate, In any action contrary to (a)(1) 
through (a)(3) above, and os their agent 
does hereby so certify; and (b) he has not 
participated, and will not participate. In 
any action contrary to (a) (1) through (a) (8) 
above. 


(c) This certification Is not applicable to 
a foreign bidder or offeror submitting a bid 
or proposal for a contract which requires 
performance or delivery outside the United 
8tates. Its possessions, and Puerto Rtoo. 

(d) A bid or proposal will not be con¬ 
sidered for award where (a)(1). (a)(3). or 
(b) above has been deleted or modified 
Where (a) (2) Above has been deleted or 
modi fled, the bid or proposal will not be con¬ 
sidered for award unless the bidder or offeror 
furnishes with the bid or proposal a signed 
statement which seta forth In detail the cir¬ 
cumstances of the disclosure and the Secre¬ 
tary. or his designee, determines that such 
disclosure was not made for the purpose of 
restricting competition. 

<b) The fact that a firm (1) has pub¬ 
lished price lists, rates, or tariffs cover¬ 
ing Items being procured by the Govern¬ 
ment. (2) has informed prospective cus¬ 
tomers of proposed or pending publica¬ 
tion of new or revised price lists for such 
items, or (3) has sold the same items to 
commercial customers at the same price* 
being offered the Government does not 
constitute, without more, a disclosure 
within the meaning of paragraph (a) (2) 
of the Certificate. 

(c) It is not required that a separate 
written authorization be given to the 
signer of the bid or proposal for each 
procurement Involved where the signer 
makes the certification provided in para¬ 
graph <b> (2) of the Certificate, provided 
that with respect to any blanket author¬ 
ization given, (1) the procurement to 
which the Certificate applies Is clearly 
within the scope of such authorization, 
and (2) the person giving such author¬ 
ization Is the person responsible within 
the bidder's or offeror's organization for 
the decision as to the prices being bid 
or offered at the time the Certificate Li 
made In a particular procurement. 

(d> After the execution of an initial 
certificate and the award of a contract in 
connection therewith, the contractor 
need not submit additional certificates in 
connection with proposals submitted on 
"work orders" or similar ordering instru¬ 
ments Issued pursuant to the terms of 
that contract, where the Government - 
requirements cannot be met from an¬ 
other source. 

(e) The authority to make the deter¬ 
mination described in paragraph (d) of 
the above certification shall not be dele¬ 
gated to an official below the level of 
the head of a procuring activity. 

(f) When a certification is suspected 
of being false or there is indication of 
collusion, the matter shall be processed in 
accordance with 9 1.111. For rejection 
of bids which are suspected of being col¬ 
lusive and for the negotiation of pro¬ 
curements subsequent to such rejection, 
see 19 2.404-1 <bM7> and 3.215 of this 
chapter. 

§ 1.201-3 Department and Military De¬ 
partment. 

Department and Military Depart * 
ment Include the Department of the 
Army, the Department of the Navy, the 
Department of the Air Force, the De¬ 
fense Supply Agency, the Defense Com¬ 
munications Agency, and the Defence 
Atomic Support Agency. 
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1.201-14 Procuring activity. 

Procuring activity Includes, for the 
Army: U.8 Army Materiel Command 
and its subordinate Commands; UJS. 
Continental Army Command and the 
Zone of Interior Armies; U.S. Army, 
Alaska: U.S. Forces. Southern Com¬ 
mand; U.S. Army Communications Zone. 
Europe; U.S. Army. Hawaii; UJ3. Army, 
japan; Military District of Washington. 
US Army; National Guard Bureau; 
OITice of the Chief of Engineers; Stra¬ 
tegic Communications Command; Office 
of the Chief of Support Services; Office 
of the Surgeon General; and U B. Army 
Security Agency; for the Navy: each 
Bureau, the Office of Naval Research, the 
Navy Aviation Supply Office, the Military 
Sea Transportation Service, and the 
United States Marine Corps; for the Air 
Force: the Air Force Logistics Command 
and the Air Force Systems Command; 
for the Defense Supply Agency: the De¬ 
fense Supply Centers and the Defense 
Traffic Management Service; for the De¬ 
fense Communications Agency: The 
Headquarters, Defense Communications 
Agency, and the Defense Commercial 
Communications Office; for the Defense 
Atomic Support Agency: Headquarters, 
Defense Atomic Support Agency. It also 
includes any other procuring activity 
hereafter established. The number and 
de signation of particular procuring ac¬ 
tivities of any Military Department may 
be changed by directive of the Secretary. 

§ 1.201-15 Secretary. 

Secretary** means the Secretary, the 
Under Secretary, or any Assistant Secre¬ 
tary of any Military Department. Secre¬ 
tary shall also Include the Director and 
Deputy Director of the Defense Supply 
Agency, the Director of the Defense Com¬ 
munications Agency, and the Director, 
Defense Atomic Support Agency, except 
to the extent that any law or executive 
order limits the exercise of authority to 
persons at the Secretarial level. In the 
latter situation, such authority shall be 
exercised by the Assistant Secretary of 
Defense (Installations and Logistics.). 

§ 1.201-21 Corifttruclion, 

See f 18.101-1 of this chapter. 

3. Sections 1.308(d). 1.310(a), 1.506. 
and 1.506-1 are revised: new $ 1.506-2 is 
added; 19 1.507. 1.507-1. and 1.507-2 are 
revised: and new f 1.507-3 is added, as 

follows: 

§ 1*308 Krcordi of contract art ion*. 


<d> This section does not apply in the 
case of small purchases (see f 3.604 of 

this chapter). 

§ 1*310 Liquidated damage*. 

( a> This section applies to procure¬ 
ment by formal advertising and pro¬ 
curement by negotiation. Liquidated 
damages provisions normally will not be 
utilized but may be used where both (1) 
the time of delivery or performance is 
auch an important factor In the award 
of the contract that the Government may 
reasonably expect to suffer damages If 
the delivery or performance is delinquent, 
and (2) the extent or amount of such 
damages would be difficult or impossible 


of ascertainment or proof. Where a 
liquidated damages provision is to be used 
in a supply or service contract, insert the 
provision set forth in § 7.105-5 of this 
chapter in accordance with the instruc¬ 
tions thereof. Liquidated damages pro¬ 
visions for construction contracts are 
covered by 33 18.113. 7.603-39 and 8.709 
of this chapter. 

• • • • • 

§ 1.506 Krnrmrnlnlkm and ugrccmrnl 
rrquiml from prwprrlivr con- 
tractor*. 

§ 1.506-1 General. 

Except as provided in § 1.507-3, each 
Department shall inquire of and secure 
a written representation from prospec¬ 
tive contractors as to whether they have 
employed or retained any company or 
person (other than a full-time employee 
working solely for the prospective con¬ 
tractor) to solicit or secure the contract, 
and shall secure a written agreement to 
furnish information relating thereto as 
required by the contracting officer. 
Where an invitation for bids is issued, 
this Inquiry shall be made (and written 
representation and agreement secured) 
by requiring the bidder «or contractor) 
to check the appropriate box in the fol¬ 
lowing statement to be included in the 
invitation or bid form: 

Bidder represent*: (a) That he □ has. 
D has not. employed or retained any com¬ 
pany or person (other than a full-time bona 
fide employee working solely for the bidder) 
to solicit or secure this contract, and (b) that 
he Q has. □ has not. paid or agreed to pay 
to any company or person (other than a 
full-time bona flde employee working solely 
for the bidder) any fee, commission, per¬ 
centage or brokerage fee, contingent upon 
or reeultlng from the award of this contract, 
and agrees to furnish Information relating 
to (a) and (b) above os requested by the 
Contracting Officer. (For interpretation of 
the representation . including the term M bona 
fide employee,** see Code of Federal Regula¬ 
tions. Title 44. Part ISO). (November 1958.) 

In negotiated procurements, the above 
representation shall be modified by sub¬ 
stituting the word “offerer** for “bidder". 

§ 1.506-2 Interpretation of the repre¬ 
sentation. 

(a> For the purpose of the representa¬ 
tion and agreement required from the 
prospective contractor, as described in 
$ 1.506-1, the definition of “bona flde 
employee** Is as specified in 3 1.503-3. 

<b> The fact that the prospective con¬ 
tractor retains a person who docs not 
devote his full time solely to the pros¬ 
pective contractor does not necessarily 
mean that the relationship involved is In 
violation of the covenant against con¬ 
tingent fees or that there is any stigma 
attached to the contractor-agent rela¬ 
tionship. It does mean, however, that 
the prospective contractor must fill out 
the representation in the affirmative and, 
as required, furnish information with 
respect to such employment or retainer. 

cc) If the representation would other¬ 
wise be answered in the affirmative the 
fact that the person employed or retained 
by the bidder or offerer or contractor Is 
an attorney, or a public relations con¬ 
sultant, or has any other special or pro¬ 
fessional title, does not permit answering 
In the negative. 


§ 1.507 Um? of Contractor** Statement 
of Contingent or Other Fees (Stand¬ 
ard Form 119), 

§ 1.507-1 General. 

Except as provided in g 1.507-3, Con¬ 
tractors Statement of Contingent or 
Other Fees (Standard Form 119) shall be 
used without deviation whenever either 
part of the inquiry provided for by 
3 1.506-1 Is answered in the affirmative. 
The form shall also be used without devi¬ 
ation In any other case w r here a Depart¬ 
ment desires to obtain such information. 
When further information Is required, it 
may be obtained in any appropriate man¬ 
ner. Normally, submission of the form 
shall be required only of successful bid¬ 
ders and offerers, and contractors. 

§ 1.507-2 Statement in lieu of form. 

Except as provided in 3 1.507-3. every 
solicitation shall contain the following: 

U the bidder or offeror, by checking the 
appropriate box provided therefor, haa repre¬ 
sented that he haa employed or retained a 
company or person (other than a full-time 
bona fldo employee working eolely for the 
bidder or offeror) to solicit or secure thla 
contract, or that he hoa paid or agreed to 
pay any fee, commlMlon. percentage or 
brokerage fee to any company or person con¬ 
tingent upon or resulting from the award of 
thU contract, he shall furnish, In duplicate, 
a complete Standard Form 119 (Contractor's 
Statement o t Contingent or Other Fees), If 
bidder or offeror has previously furnished a 
completed Standard Form 119 to the office 
issuing this solicitation he may accompany 
his bid or offer with a signed statement. (1) 
indicating when such completed form was 
previously furnished. (11) identifying by 
number the previous solicitation or contract, 
If Any. In connection with which such form 
was submitted, and (ill) representing that 
the statement In such form is applicable to 
this bid or offer. 

3 1.507-3 Exception*., 

The inquiry and agreement specified in 
3 1.506 need not be made and submission 
of Standard Form 119 need not be re¬ 
quested in connection with the following: 

(a) Any advertised contract in which 
the aggregate amount involved does not 
exceed $25,000; 

<b) Any negotiated contract in w f hicli 
the aggregate amount involved does not 
exceed $5,000; 

(c) Any negotiated contract for 
perishable subsistence supplies in which 
the aggregate amount involved does not 
exceed $25,000; 

(d> Any contract for services which 
are required to be performed by an Indi¬ 
vidual contractor in person under Gov¬ 
ernment supervision and paid for on a 
time basis; 

<e) Any contract for public utility 
services furnished by a public utility 
company where the utility company’s 
rates for the services furnished arc sub¬ 
ject to regulation by Federal, State, or 
other regulatory body and the public 
utility company Is the sole source of 
supply; 

(f> Contracts to be made In foreign 
countries; and 

<g) Any other contracts, individually 
or by class, designated by the Secretary. 
(Reports of any such exceptions shall be 
filed promptly with the Administrator 
of General Services.) 
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4. Sections 1.508, 1 *508-1, and 1.508-2 
are revised; new 91 1.508-3 and 1.508-4 
are added; and 9 1.509 is revised, as fol¬ 
lows; 

g 1.508 Enforcement. 

§ 1.508-1 GeneroL 

Each Department shall t ake the neces¬ 
sary steps to assure that the indicated 
proposed contractor has furnished a rep¬ 
resentation (negative or affirmative) and 
agreement described in I 1.508-1. 

(a) If the Indicated proposed con¬ 
tractor makes such representation in the 
negative, such representation may be 
accepted and award made or offer 
accepted. 

<b> If the indicated proposed con¬ 
tractor make such representation in the 
affirmative, a completed Standard Form 
119, in duplicate, shall be requested from 
him. In the case of formal advertising, 
the making of on award in accordance 
with established procedure of the De¬ 
partment concerned need not be de¬ 
layed pending receipt of the form. In 
the case of negotiation, if the proposed 
contractor makes such representation 
in the affirmative, he shall be required to 
file a completed Standard Form 119, or 
the statement in lieu of the form, prior 
to acceptance of the offer or execution 
of the contract, unless the head of the 
procuring activity or his designee con¬ 
siders that the interest of the Govern¬ 
ment will be prejudiced by the suspen¬ 
sion of negotiations pending receipt and 
consideration of an executed Standard 
Form 119. 

(c) If the Indicated proposed con¬ 
tractor falls to furnish the representa¬ 
tion and agreement as set forth in 
9 1.508-1. such failure shall be considered 
a minor informality and, prior to award, 
he shall be afforded a further oppor¬ 
tunity to furnish such representation 
and agreement A refusal or failure to 
furnish the representation and agree¬ 
ment after such opportunity has been 
afforded shall require rejection of the 
bid or offeror. 

§ 1.508—2 Failure or refuel to furnith 
Standard Form 110. 

If the successful bidder or offeror or 
the contractor, upon request, refuses or 
fails to furnish a completed Standard 
Form 119, or a statement In lieu thereof, 
as provided in I 1.507-2 the head of the 
procuring activity or his designee shall 
take one or more of the following actions, 
or other action, as may be appropriate: 

<a> If an award has not been made 
or bid or offer has not been accepted, de¬ 
termine whether the bid or offer should 
be rejected; 

(b) If the contract has been awarded 
or bid or offer accepted, determine what 
action si util be taken, such as making 
an independent investigation or consid¬ 
ering the eligibility of the contractor as 
a future contractor. 

§ 1.508-3 Mt»rr|>re*ctitatH>n« or viola¬ 
tion a of the covenant again*! con¬ 
tingent fee*. 

In cose of misrepresentation concern¬ 
ing contingent fees, or violation or breach 
of the covenant against contingent fees, 
or some other relevant impropriety, the 
head of the procuring activity or his 
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designee shall take one or more of the 
following actions, or other action, as may 
be appropriate: 

(a) If an award has not been made or 
bid or offer has not been accepted, de¬ 
termine whether the bid or offer should 
be rejected; 

(b) If an award has been made or bid 
or offer lias been accepted, take action 
to enforce the covenant In accordance 
with its terms; i.e., as the best interest 
of the Government may appear, annul 
the contract without liability or recover 
the amount of the fee Involved; 

(c) Consider the bidder's or offeror's 
future eligibility as a contractor; or 

<d) Consider referring the case to the 
Department of Justice, 

§ 1.508—1 Reports. 

A report shall be made in accordance 
with 9 1.608 when the head of the pro¬ 
curing activity or his designee recom¬ 
mends referral to the Department of 
Justice under 9 l.508-3<d>. 

§ 1.509 Preservation of records. 

(a) Each Department shall preserve 
as a permanent record for enforcement 
or report purposes the original executed 
copy of any representation and com¬ 
pleted Standard Form 119, or statement 
in lieu of form, together with a record of 
any other pertinent data, including data 
as to action taken. There shall be no 
regular retirement of any Standard 
Form 119 maintained in this record by 
any procuring activity. However, in 
any case where the receipt of a new 
Standard Form 119 makes previously re¬ 
ceived information obsolete, the obso¬ 
lete information may be destroyed. 

<b) The second copy of Standard 
Form 119, or statement in lieu of form, 
shall be filed with and shall remain a 
part of the contract file. 

5. Sections 1.600, 1.601, 1.601-1, 

1.601-2, 1.601-3, and 1.601-4 arc revised; 
new 91 1.601-5 and 1.601-6 are added; 
and f 1.602 is revoked, as follows: 

§ 1.600 Scope of ftukpart. 

(a) This subpart prescribes policies 
and procedures relating to the debar¬ 
ment and suspension of bidders, offerors, 
and contractors, and ineligibility of bid¬ 
ders and offerors under section Ka) of 
the Walsh-Healey Public Contracts Act 
(41 US.C. 35(a)). 

(b) For the purpose of this subpart, 
the authorized representatives of the 
Secretaries are: 

(1) In the Army—an Assistant Judge 
Advocate Oeneral; 

(2) In the Navy—the Chief of Naval 
Material; 

(3) In the Air Force—the Deputy 
Chief of Staff. Systems and Logistics; 

(4) In the Defense Supply Agency— 
the Counsel; and 

(5) In the Defense Communications 
Agency—the Counsel. 

§ 1.601 E»t*bli*hn)cnt and maintenance 
of record* and lints of firm* or in¬ 
dividual* debarred, ineligible or sus¬ 
pended. 

§ 1.601-1 General. 

Each Department shall maintain a 
record of firms and Individuals which 


It has debarred or suspended, to whom 
contract awards of any character, in¬ 
cluding sales, will not be made, and from 
w hom bids or proposals will not be solic¬ 
ited as provided in this subpart. 

§ 1.601-2 Information rontained in 
Departmental record*. 

Each Departmental record shall show 
as a minimum the following information: 

(a) Names and addresses of those 
firms or individuals debarred, ineligible, 
or suspended < names will be set forth in 
alphabetical order with appropriate cross 
reference where more than one name is 
involved in a single action); 

(b> Basis of authority for each action; 

(c) Extent of restrictions imposed; 
and 

(d) Termination date for each de¬ 
barred listing. 

§ 1.601-3 Joint Gon-olicjntrd Li*t. 

The Department of the Army Is re¬ 
sponsible for the Issuance of a Joint Con¬ 
solidated List (DA Circular 715-1; 
NAVEXOS P-1205; AF Letter No. 70-23; 
DSA Regulation 41053; DCAI 5104.5) of 
firms and individuals declared, Ineligible 
or suspended under 9 1.603. The Joint 
Consolidated List containing the Infor¬ 
mation set forth in 9 1.601-2, shall be 
furnished to the Assistant Judge Advo¬ 
cate General of the Army not inter than 
the third day of each month by the au¬ 
thorized representative of the Secretary 
concerned. Each Department shall be 
responsible for determining the number 
of copies of the Joint Consolidated List 
required and for distributing the list 
within the Department. The Depart¬ 
ment of the Army will furnish copies to 
the Assistant Secretary of Defense (In¬ 
stallations and Logistics). 

§ 1.601—1 Protection of list* and record*. 

The lists and records relating thereto 
shall be protected to prevent inspection 
of the contents by personnel who are not 
required to have access to such informa¬ 
tion. The lists, reports made pursuant 
to 1 1.608. and all related Internal cor¬ 
respondence shall be marked "For Offi¬ 
cial Use Only" unless the Information 
warrants a security classification. 

§ 1.601—5 Limitation. 

No firm or Individual will be listed on 
a consolidated list for causes or under 
conditions other than those set forth in 
this subpart. 

g 1.601-6 Inquiries from debarred. In* 
eligible, or NU*pended individual* 
and limn. 

(a) Debarred and suspended firms 
and Individuals. All inquiries relating 
to debarred or suspended firms and in¬ 
dividuals shall be referred or forwarded 
to the authorized representative of the 
Secretary concerned. 

(b) Ineligible or disqualified firms or 
individuals. Inquiries from contractors 
or individuals listed as ineligible or dis¬ 
qualified by the Comptroller General and 
the Department of Labor under the 
Wal&h-Healey or Davis-Bacon Acts shall 
be answered by indicating the nature of 
the prohibition, as shown on the con¬ 
solidated list, and requesting that the 
inquirer communicate with the Wage 
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and Hour and Public Contracts Division. 
Department of Labor. 14th Street and 
Constitution Avenue. NW.. Washington. 

DC.. 20210. 

§ 1.602 Limitation. [Revoked] 

6. Sections 1.603. 1.604, 1.604-1, 1.604- 
2(a), 1.604-3. 1 605. 1.605-1. and 1.605-3 
are revised, and 9 1.605-4 is revoked, as 

follows: 

§ 1.603 Ground# for ItMing and 1 rent- 
men t to be aceorded lUted concern*. 

(a) A firm or Individual may be liated 
for any of several reasons. The par¬ 
ticular reason for listing determines the 
consequences thereof. The various 
types of listing and the treatment to be 
accorded each type are set forth below: 

(t) Type A includes debarments in 
any of the following categories: 

<0 Those listed by the Comptroller 
General pursuant to section 3 of the 
Walsh-Healey Public Contracts Act (41 
U S.C 37) for violating the requirements 
of that Act; 

<U> Those listed by the Comptroller 
General pursuant to section 3 of the 
Davis-Bacon Act (40 U.S.C. 276a-2(a) 
for violating the requirements of that 

Act; and 

Utii Those which the Secretary con¬ 
cerned or his authorized representatives 
has cUtermined to debar for any of the 
causes and under all of the conditions set 

forth in 5 1.604. 

Contracts shall not be awarded to, nor 
bids or proposals solicited from, nor in¬ 
vitations for bids or requests for pro¬ 
posals furnished to. concerns which arc 
listed as Type A and which are debarred 
because of Walsh-Healey or Davis-Bacon 
violations 'categories (i> and (ii> above). 
The tame rules apply with respect to 
Type A listings within category Oil) 
above, unless the Secretary concerned or 
hLs authorized representative determines 
it to be in the interest of the Government 
to make an exception for a particular 
procurement action, or unless the listing 
indicates that the debarment is not to 
apply to sales contracts or to procure¬ 
ment contracts (see f 1.606). 

*2) Type B includes concerns which 
the Secretary of Labor has determined 
to be Ineligible because they do not quali¬ 
fy as ‘manufacturers" or ‘regular 
dealers" within the meaning of section 
l<a) of the Walsh-Healey Public Con¬ 
tracts Act (41 U.S.C. 35(a)). Under that 
Act. procurement contracts In excess of 
♦10,000 shall not be awarded the con¬ 
cerns under Type B listings for those 
materials, articles, or equipment with 
respect to which the concern has been 
found to be ineligible. However, con- 
tocta in any amount may be awarded, 
and bids or proposals may be solicited, 
for commodities with-respect to which 
wfe concern has not been declared In¬ 
eligible. In connection with ineligibility 
under the Walsh-Healey Act (Type B 
only), the name of an individual 
ll *ted as affiliated with an in- 
^ible Arm. This listing is Intended 
Prevent such individuals from 
evading ineligibility merely by changing 
jneir business names and addresses, it 
0008 no * Prohibit other firms in which 
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such Individuals have an Interest, and 
which are qualified manufacturers or 
regular dealers from receiving contracts 
subject to the Walsh-Healey Public Con¬ 
tracts Act. 

(3) Type C includes concerns which 
the appropriate Secretary, pursuant to 
section 3ib) of the Buy American Act 
(41 U.S.C. 10bib)). has found to have 
failed to comply with the "Buy American 
Act" clause required for construction 
contracts (see 9 6.205 of this chapter). 
Contracts for the construction, alter¬ 
ation. or repair of public buildings 
or public works in the United States 
or elsewhere shall not be awarded to 
concerns under Type C listings nor 
shall bids or proposals for such work 
be solicited from such concerns. How¬ 
ever. concerns under Type C listings 
may be awarded contracts and may be 
solicited for bids or proposals for other 
than the construction, alteration, or re¬ 
pair of public buildings or public works, 
unless listed under Type A. 

(4) Type D includes concerns which 
have been suspended under the condi¬ 
tions set forth in 9 1.605. Concerns un¬ 
der Type D listings shall not be awarded 
contracts or solicited for bids or pro¬ 
posals, except where the Secretary con¬ 
cerned or his authorized representative 
determines It to be In the best interest of 
the Government to make an exception 
for a particular procurement or where 
the listing indicates that the suspension 
does not apply to sales contracts or to 
procurement contracts (see 9 1.606). 

(5) Type E includes concerns which 
have been reported by the Secretary of 
Labor to have violated labor standards 
provisions of any of the following stat¬ 
utes: Anti-Kickback Act (48 Stat. 948) 
as amended (40 U S C. 276c); Contract 
Work Hours Standards Act (76 Stat. 357- 
360); National Housing Act (53 Stat. 
804) as amended (12 U.S.C. 1703); Hos¬ 
pital Survey and Construction Act (60 
Stat. 1040); Federal Airport Act (60 
Stat. 170) as amended (49 US.C. 1101): 
Housing Act of 1949 (63 Stat. 413) (42 
UB.C. 1441); School Survey and Con¬ 
struction Act of 1950 (64 Stat. 967) (20 
UJ3.C. 251): Federal Civil Defense Act of 
1950 (64 Stat. 1245) as amended: Defense 
Housing and Community Facilities and 
Services Act of 1951 (65 Stat. 293) as 
amended (42 U.S.C. 1591); and Area Re¬ 
development Act of 1961 (75 Stat. 47). 
Concerns under Type E listings shall not 
be awarded contracts which are subject 
to any of the foregoing statutes. 

(6) Type F Includes concerns which 
have been debarred by the appropriate 
Secretary or the Executive Vice Chair¬ 
man of the President's Committee on 
Equal Employment Opportunity for non- 
compliance with the Equal Opportunity 
clause. Concerns under Type P listings 
may not be awarded contracts or be so¬ 
licited for bids. 

(b) Administration of current con¬ 
tracts in all phases may be continued, 
notwithstanding the listing of a con¬ 
tractor. unless otherwise directed by the 
Secretary concerned or his authorized 
representative. However, payment of all 
or part of funds due or to become due 
may be withheld when such action is 
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determined to be in the best interest of 
the Government by the Secretary con¬ 
cerned or his authorized representative. 

(c) Where a listed concern is proposed 
as subcontractor, the contracting officer 
should decline to consent to subcontract¬ 
ing with such concern in any instance 
In which consent is required of the Gov¬ 
ernment before the subcontract ia placed 
(see 9 7.203-8 of this chapter) unless the 
Secretary or his authorized representa¬ 
tive determines such placement to be in 
the best interest of the Government. 

§ 1.601 Administrative debarment of 
firm* or individual# (Type A). 

The Secretary of each Department, or 
his authorized representative (see 
9 1.600(b)). except as limited below, is 
authorized to debar in the public interest 
a firm or an individual for any of the 
causes and under all of the conditions set 
forth below. Debarment of a firm or in¬ 
dividual shall operate to debar such firm 
or individual throughout the Department 
of Defense. Placing the name of an In¬ 
dividual or firm on the consolidated list 
will be for the purpose of protecting the 
Interest of the Government and not for 
punishment. 

§ 1.60-1—1 Can*?* for debarment. 

The following are causes for debar* 
ment: 

(a) Conviction by or a judgment ob¬ 
tained in a court of competent jurisdic¬ 
tion for— 

(1) Commission of fraud or a criminal 
offense as an incident to obtaining, at¬ 
tempting to obtain, or in the perform¬ 
ance of a public contract: 

(2) Violation of the Federal antitrust 
statutes arising out of submission of bids 
or proposals: or 

(3) Commission of embezzlement, 
theft, forgery, bribery, falsification or de¬ 
struction of records, receiving stolen 
property, or any other offense Indicating 
a lack of business integrity or business 
honesty which seriously and directly af¬ 
fects the question of present responsi¬ 
bility as a Government contractor. 

If the conviction or judgment is reversed 
on appeal, the debarment shall be re¬ 
moved upon receipt of notification 
thereof. The foregoing does not neces¬ 
sarily require that a firm or Individual 
be debarred. The decision to debar is 
discretionary; the seriousness of the of¬ 
fense and all mitigating factors should 
be considered in making the decision to 
debar. 

(b) Clear and convincing evidence of 
violation of contract provisions, as set 
forth below, when the violation Is of a 
character so serious as to justify debar¬ 
ment action— 

(1) Willful failure to perform in ac¬ 
cordance with the specifications or de¬ 
livery requirements in a contract (in¬ 
cluding violation of the Buy American 
Act with respect to other than construc¬ 
tion contracts): 

(2) A history of failure to perform, or 
of unsatisfactory performance. In ac¬ 
cordance with the terms of one or more 
contracts; Provided , That such failure 
or unsatisfactory performance is within 
a reasonable period of time preceding the 
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determination to debar. (Failure to per¬ 
form or unsatisfactory performance 
caused by acts beyond the control of the 
contractor shall not be considered as a 
basis for debarment.); 

(3) Violation of the contractual pro¬ 
vision against contingent fees; or 

(4) Violation of the Gratuities clause, 
as determined by the Secretary in ac¬ 
cordance with the provisions of the 
clause. 

(c) For other cause of such serious 
and compelling nature, affecting respon¬ 
sibility as a Government contractor, as 
may be determined by the Secretary 
of the Department concerned to Justify 
debarment; or 

<d> Debarment for any of the above 
causes by some other executive agency 
of the Government. (Such debarment 
may be based entirely upon the record of 
facts obtained by the original debarring 
agency, or upon a combination of addi¬ 
tional facts with the record of facts ob¬ 
tained by the original debarring agency.) 

§ 1.604—2 Period and wopr of debnr- 
ment. 

(a) Period of debarment. All debar¬ 
ments shall be for a reasonable specified 
period of time, commensurate with the 
seriousness of the cause therefor. As a 
general rule, a period of debarment shall 
not exceed three years. In the event 
debarment is preceded by suspension, 
consideration shall be given to such 
period of suspension in determining the 
period of debarment. Prior to the ex¬ 
piration of the debarment period, the 
Department or Agency which imposed 
the debarment should review all the facts 
and circumstances relating to the de¬ 
barment. The debarment shall be re¬ 
moved at the expiration of the specified 
period unless it is determined that de¬ 
barment for an additional period is re¬ 
quired in order to protect the Govern¬ 
ment's interest. However, a debarment 
shall not be extended for an additional 
period solely on the basis of the facts 
and circumstances on which the initial 
debarment action was based. When de¬ 
barment for an additional period is con¬ 
sidered necessary, notice of the proposed 
debarment shall be furnished to the indi¬ 
vidual or firm concerned in accordance 
with f 1.604-3. The debarment of an 
individual or firm may be modified by re¬ 
ducing the period thereof when the 
circumstances Justify such action. With 
respect to debarment for violation of the 
Equal Opportunity clause (Type F), the 
debarment shall be removed prior to the 
expiration of the debarment period by 
the Secretary who Imposed the debar¬ 
ment upon receipt of satisfactory evi¬ 
dence that corrective action has been 
taken. 

• • • • • 
g 1.604—3 Notice of debarment. 

(a)(1) The firm or Individual and its 
known affiliates concerned shall be fur¬ 
nished with a written notice of the pro¬ 
posed debarment, stating as a minimum: 

(i) The fact that debarment Is being 
considered; 

(ii) The reasons for the proposed de¬ 
barment; and 

(ill) The period of time to be afforded 
to present information for consideration. 


(2) Information in opposition to a 
proposed debarment may be presented 
in person, in writing, or through repre¬ 
sentation. The period of time to be 
afforded to present information for con¬ 
sideration shall be limited to 30 days un¬ 
less the subject of the proposed debar¬ 
ment requests additional time. When 
no additional time Is requested, the de¬ 
barment determination, Including notice 
to the firm or Individual and known af¬ 
filiates Involved, shall be completed 
within 90 days. If the subject of the 
proposed debarment requests additional 
time to present information, the 90-day 
period shall be extended commensu- 
rately. When no suspension is in effect 
under 8 1.605, the notice of proposed de¬ 
barment shall state that no contracts 
will be awarded pending the debarment 
determination. If debarment is effected, 
the firm or individual shall be notified In 
writing within 10 days after determina¬ 
tion of debarment has been made. This 
notice shall: 

(i) Reference the earlier notice of 
proposed debarment; 

(ill Specify the reasons for debar¬ 
ment; 

(ill) State the period of debarment, In¬ 
cluding effective dates; and 

(iv) Advise that the debarment is ef¬ 
fective throughout the Department of 
Defense. 

(3) If. following the notice of proposed 
debarment, a determination is made that 
debarment will not be effected, the firm 
or individual shall he notified in writing 
accordingly. 

<b) Copies of the notice of debarment 
and of any removals from debarment 
prior to termination of the specified 
period shall be furnished to the General 
Services Administration. 

§ 1.605 Suapenaion of firm or indi¬ 
vidual. 

Suspension of a contractor, bidder or 
offeror Is a drastic action which must be 
based upon adequate evidence rather 
than mere accusation. In assessing ade¬ 
quate evidence, consideration should be 
given to how much credible information 
Is available. Its reasonableness in view of 
surrounding circumstances, corrobora¬ 
tion or lack thereof as to important al¬ 
legations, and inferences which may be 
drawn from the existence or absence of 
affirmative facts. Tills assessment 
should include an examination of basic 
documents, such as contracts, inspection 
reports, and correspondence. Placing 
the name of an individual or firm on the 
consolidated list will be for the purpose 
of protecting the Interest of the Govern¬ 
ment and not for punishment. Suspen¬ 
sion Is an administrative determination 
which may be modified when determined 
to be in the Interest of the Government. 

§ 1.603-1 Cuu*e» for *u*prnnion. 

The Secretary or his authorized repre¬ 
sentative (see 8 1.600(b)) may. in the in¬ 
terest of the Government, suspend a firm 
or individual: 

(a) Suspected, upon adequate evi¬ 
dence. of— 

(1) Commission of fraud or a criminal 
offense as an incident to obtaining, at¬ 
tempting to obtain, or in the performance 
of a public contract; 


(2) Violation of the Federal antitrust 
statutes arising out of the submission of 
bids and proposals; or 

(3) Commission of embezzlement, 
theft, forgery, bribery, falsification or 
destruction of records, receiving stoicn 
property, or any other offense Indicating 
a lack of business integrity or buslne^i 
honesty, which seriously and directly 
affects the question of present respon¬ 
sibility as a Government contractor; or 

(b) For other cause of such serious 
and compelling nature, affecting respon¬ 
sibility as a Government contractor, as 
may be determined by the Secretary of 
the Department concerned to Justify 
suspension. 

Suspension of a firm or individual by the 
Secretary or his authorized representa¬ 
tive shall operate to suspend such firm 
or individual throughout the Department 
of Defense. 

§ 1.605—3 Notice of MUftpeiniion. 

The firm or Individual concerned shall 
be furnished a written notice of the sus¬ 
pension by tiie Secretary concerned or 
his authorized representative, within 10 
days after the effective date of the sus¬ 
pension. The notice of suspension shall 
state that: 

(a) The suspension is based on infor¬ 
mation that the firm or individual has 
committed irregularities of a serious na¬ 
ture in business dealings with the Gov¬ 
ernment. or that the suspension is based 
on irregularities which seriously reflect 
on the propriety of further dealings of 
the firm or individual with the Govern¬ 
ment. together with a description of the 
nature of those irregularities, in general 
terms, without disclosing the Govern¬ 
ment’s evidence; 

(b) The suspension is for a temporary 
period pending the completion of an in¬ 
vestigation and such legal proceeding* 
as may ensue; 

(c) Bids and proposals will not be 
solicited from the firm or individual and 
If received will not be considered, and 
awards of contracts may not be made 
unless it is determined to be in the best 
interest of the Government by the Sec¬ 
retary or his authorized representative 
to do so; and 

(d> The suspension Is effective 
throughout the Department of Defense- 

In case of Inquiry (see 8 1.601-6). the De¬ 
partment shall not give further Infor¬ 
mation to the contractor or his repre¬ 
sentatives concerning the reasons for 
suspension beyond that stated in the 
notice of suspension set forth above 
until the Department of Justice lias been 
advised of the Inquiry. If the Depart¬ 
ment of Justice objects to the release 
of the information requested, it shall be 
withheld until clearance from the De¬ 
partment of Justice has been obtained. 

§ 1.605—i Nolirc of Mi«pfn«ion. IR*** 
voiced J 

7. Sections 1.606 and 1.607 are revised; 
and new 88 1608. 1.608-1. 1.608-2. and 
1,608-3 arc added, to read as folio* s* 

§ 1.606 Limited debarment or #u*|»ra* 
stock. 

Where it Is determined to debar & 
suspend a concern pursuant to 8 1.604-1 
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or I 1.605-1, the Secretary or his author¬ 
ised representative shall decide whether 
the debarment or suspension should ex¬ 
tend to procurement contracts or to sales 
contracts, or both. If the debarment or 
suspension Is limited to procurement 
contracts or to sales contracts, the list¬ 
ing should so indicate. 

g 1.607 Interchange of debarment in¬ 
formation* 


(a) The General Services Administra¬ 
tion (see GSA Regulation 1-II-207.07) 
compiles a combined Ust of debarments, 
including the basis therefor, from the 
notifications of debarments furnished by 
the Military Departments and executive 
amende*. A copy of the list is distributed 
to all executive agencies. Including the 
Military Departments. This Ust is for 
information only, and docs not replace 
ox supplement the Usts maintained by the 
various agencies. 

<b> Each Department shall notify the 
General Services Administration of the 
name and address of Its oentr&l office 
where debarment information should be 

sent. 

(c) Each Department shall check the 
list of debarred bidders furnished by the 
General Services Administration and 
consider firms or individuals listed there¬ 
on for inclusion upon their own lists, in 
accordance with the provisions of this 
subpart. 

(d> The General Services Administra¬ 
tion has agreed to furnish to the Military 
Departments upon specific request, a 
copy of the notice reflecting the basis for 
debarment action taken by another 
agency for causes contained In 5 1.604-1 
(subsection 207.05a of GSA Regulation 
l-n> or under the Buy American Act 
If desired, direct inquiry concerning any 
debarment case may be made to the 
agency which originated the action. 

§ 1.608 Reporting. 

8 1-608-1 Situation* *bere report* are 

required. 

A report incorporating the informa¬ 
tion required by 5 1.608-2 shall be pre¬ 
pared when: 

(a) A contractor has committed, or is 
suspected of having committed, any of 
the acts described in §5 1.604-1 and 

1.605-1; 

A report is required by 8 1.111-1 
(this does not concern reports required 
to be submitted to the Department of 
Justice on identical bids under Executive 
Order 10936. dated 24 April 1961 (see 
5 1.114)); 

( c) A report is required by $ 1.508-4 

(contingent fees); 

. (c *> A report is required by | 8.206 of 
this chapter (termination settlements): 

<e) Buy American Act violations are 
suspected (see 5 6.205 of this chapter); 


<f) An individual or Arm is suspect 
°‘ attempting to evade the prohlblUo 
c: debarments or suspensions impos 
u *?*p r subchapter by changes 
jtodress. multiple addresses, formation 
^ companies, or by other devices. 

* CoaHeoU of report*. 

i r eport Prepared pursuant 

] !. 60 ® 8h aH include substantially t 
owintf information, where available 


(a) Name and address of the bidder or 
offeror, contractor, or subcontractor: 

(b) Names of the principal officers, 
partners, owners, or managers: 

(c) All known affiliates, subsidiaries, or 
parent Arms, and the nature of the 
affiliation; 

<d> Description of the contract or 
contracts concerned, including the con¬ 
tract number, and all office identifying 
numbers or symbols, the amount of each 
contract, the degree of completion, the 
amount paid the contractor and the 
amount still due, and the percentage of 
w ork to be completed; 

(e) The status of vouchers: 

Cf) Whether the contract has been 
assigned pursuant to the Assignment of 
Claims Act. and if so assigned, the name 
and address of the assignee and a copy 
of the assignment: 

(g) Whether any other contracts are 
outstanding with the contractor or any 
of his affiliates, and if so. the amount of 
such contracts, whether they are as¬ 
signed pursuant to the Assignment of 
Claims Act, and the amounts paid or due 
on such contracts; 

(h) A complete summary of all perti¬ 
nent evidence; 

(i) A recommendation as to the ad¬ 
ministration of all current contracts 
with a full explanation of the reason for 
such recommendation, or If no recom¬ 
mendation is made, the reason therefor; 

(j) An estimate of damages, if any. 
sustained by the Government as a result 
of the action of the contractor, including 
an explanation of the method used in 
making the estimate; 

(k) The comments and recommenda¬ 
tions of the contracting officer and of 
each successive echelon as to (1) 
whether the contractor should be sus¬ 
pended or debarred, <2> whether any 
limitations should be applied to such ac¬ 
tion, and <3> the period of any debar¬ 
ment; and 

(l) As an inclosure, a copy of the con¬ 
tract (or contracts) or pertinent excerpts 
therefrom, appropriate exhibits, testi¬ 
mony or statements of witnesses, copies 
of assignments, and other relevant docu¬ 
mentation. 

§ 1.608—3 Address and copies of re¬ 
port*. 

Reports shall be submitted in three 
complete copies. Including inclosures, to 
the authorized representatives of the 
Secretaries concerned (see 8 1.600(b)). 
Additional copies without inclosures may 
be required by Departmental procedures 
for other addressees. 

8. Sections 1.609. 1.609-1, 1.609-2. 

1.609- 3. and 1.609-4 arc revised; new 
8 1.609-5 is added; and 88 1.609-6. 

1.609- 7. 1.600-8, 1.609-9. and 1.610 are 
revised, as follows: 

§ 1.609 Procurement outside United 
State*. 

§ 1.609-1 General. 

The foregoing provisions of this sub¬ 
part shall be applied by overseas com¬ 
manders to procurement outside the 
United States and its possessions, when¬ 
ever possible, and as modified by the fol¬ 
lowing provisions, with due considera¬ 


tion to laws or customs of the foreign 
countries concerned. 

§ 1.609-2 Rc*ponMbilitte» and area cov¬ 
erage. 

The Commander in Chief. United 
States European Command (CINCEUR), 
the Commander in Chief, Pacific (CINC- 
PAC) and the Commander in Chief. 
Southern Command (USCINCSO). or 
the Commanders of a component com¬ 
mand which each of these unified com¬ 
manders may designate, shall establish 
and maintain a consolidated Ust of off¬ 
shore suppliers to whom contracts will 
not be awarded and from whom bids or 
proposals will not be solicited. The 
CTNCEUR consolidated list will include 
names in the North Atlantic and Medi¬ 
terranean areas, including all of Europe. 
North Africa, and the Middle East. The 
CINCPAC consolidated list win include 
names in the Par East and Pacific Ocean 
areas, excluding the United States and its 
possessions. The USCINCSO consoli¬ 
dated list will include names in Central 
and South America, excluding posses¬ 
sions. All other overseas commanders 
shall utilize and contribute to such list 
as appropriate to their geographical lo¬ 
cation or areas In which they award con¬ 
tracts. Lists shall not be established or 
maintained except aa provided above. 

g 1.609-3 Information contained on 
oversea lint*. 

The list shall show as a minimum the 
following information: 

(a) Names and addresses of those 
firms or Individuals to whom contracts 
shall not be awarded and from whom 
bids or proposals shall not be solicited. 
(Names will be set forth alphabetically 
with appropriate cross reference where 
more than one name Is involved in a 
single action or where a parent Arm or 
individual In one country is known to 
control subsidiaries, branches, or agen¬ 
cies in the same or other countries.); 

(b) Basis or authority for each action; 

(c) Extent of restrictions imposed; 

<d) Termination date for each de¬ 
barred listing; and 

<e) Originating activity, component, 
or agency. 

§ 1.609-4 Protection of oversea lUt* 
mid record*. 

See 8 1.601-4. 

8 1.609-5 Maintenance and dfotribiition 
of list*. 

The lists shall be kept current by Is¬ 
suance of notices of additions or dele¬ 
tions and by periodic reprinting. Copies 
of the Usts shall be distributed to con¬ 
tracting officers as the unifled com¬ 
manders and their component com¬ 
manders direct. CINCEUR. CINCPAC, 
and CINCSOUTII shall exchange lists di¬ 
rectly. Copies shall also be furnished 
the Assistant Secretary of Defense (In¬ 
stallations and Logistics), the Assistant 
Secretary of Defense (International Se¬ 
curity Affairs). and the authorized 
representative of the Secretaries (see 
8 1.600(b)). 

§ 1.609-6 Bn*i* of addition of firm* 
and individuals to lint*. 

In addition to the names of offshore 
Arms or individuals which may be in- 
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eluded on the lists as falling Into the 
categories outlined In 8 1.603, the names 
of firms or individuals abroad shall be 
included on the list in the following addi¬ 
tional categories: 

(a) Those who are “designated na¬ 
tionals'* under the Foreign Assets Con¬ 
trol Regulations; 

(b) Those found by the Assistant Sec¬ 
retary of Defense (International Security 
Affairs) or his authorized representative 
to have engaged in improper East-West 
trade activity; 

(c) Those found by the Assistant Sec¬ 
retary of Defense (International Se¬ 
curity Affairs) or his authorized repre¬ 
sentative to be ineligible because they 
do not meet the political or security 
criteria; 

(d) Those found by a United States 
Diplomatic Mission or a Country Team 
(consisting of members of the United 
States Diplomatic Mission In the country 
or countries in which the firms or indi¬ 
viduals ore located) to be ineligible be¬ 
cause they do not meet the labor-political 
criteria; and 

(e) Those who for other causes of a 
serious and compelling nature are so des¬ 
ignated by the unified commander. 

§ 1.609—7 Treatment to be accorded 
firms or individual* in debarred or 
ineligible status. 

The provisions of 8 1.603 shall be com¬ 
plied with, if applicable. In addition, 
contracts shall not be awarded to, nor 
shall bids or proposals be solicited from 
or furnished to firms or individuals 
abroad which come within the categories 
in 8 1.609-6. With respect to 8 1 609-6 
(a). an exception may be made only by 
the Secretary of the Treasury. With 
respect to 8 1.609-6 (b), (c), and (d), 
an exception may be made by the As¬ 
sistant Secretary of Defense (Interna¬ 
tional Security Affairs) or his authorized 
representative. 

§ 1.609-41 Cm ii or* and conditions for 
which unified commanders may place 
names on the consolidated list. 

CINCEUR, CINCPAC, and CINC- 
SOUTH, or their designated component 
commanders are authorized to place on 
the list names of firms or individuals 
doing business within the areas for which 
they are responsible, for any of the 
causes and under the conditions set forth 
in 88 1.609-6 and 1.609-7. Oversea com¬ 
manders or unified commanders overseas 
other than CINCEUR, CINCPAC. and 
CINCSOUTH are similarly authorized to 
designate firms or individuals in their 
command areas and shall promptly noti¬ 
fy CINCEUR, CINCPAC. or CINC¬ 
SOUTH, as appropriate, of such action, 
furnishing the information required by 
8 1.609-3. CINCEUR. CINCPAC. or 
CINCSOUTH shall add the names to his 
consolidated list. The listing shall op¬ 
erate to deny contracts to such firms or 
individuals throughout the Department 
of Defense. Unified commanders shall 
be notified of the action based on causes 
and under conditions set forth in 
88 1.609-6 and 1.609-7 through the “Eco¬ 
nomic Defense Listtransmitted by the 
Department of Commerce through State 
Department channels, which contains 
the names of firms and individuals af- 
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fee ted or by direct communication from 
the Office of the Assistant Secretary of 
Defense (International Security Affairs). 

§ 1.609—9 Liaison with United States 
diplomatic minions. 

The Chief of the United States Diplo¬ 
matic Mission, or such attach^ or other 
officer as he directs, in the country where 
the firm or individual concerned is lo¬ 
cated. shall be notified of actions con¬ 
templated under the foregoing sections 
which may have Important political sig¬ 
nificance. In coses of contemplated 
action against a branch or subsidiary 
firm or agency in one or more countries, 
the Chief of the United States Diplo¬ 
matic Mission In each country, including 
that in which the parent or principal is 
located, will be notified. 

§ 1.610 Use of lists. 

(a) Due to the length of the lists, the 
numerous revisions, and the distances in¬ 
volved, as well as the infrequent con¬ 
tracting by offices with suppliers outside 
their respective areas, the United States, 
CINCEUR, CINCPAC, and CINCSOUTH 
consolidated lists of Ineligible, debarred, 
and suspended bidders shall not be dis¬ 
tributed to contracting officers outside 
the area covered by the respective lists. 
However, no contracts shall be awarded 
by contracting officers to suppliers with¬ 
out ascertaining that the names of the 
firms or Individuals involved do not ap¬ 
pear on the consolidated list for the geo¬ 
graphical area in which the contractor 
is located. All lists shall be held for 
reference In each of the Departments, 
and in offices designated by CINCEUR, 
CINCPAC, and CINCSOUTH, and shall 
be utilized in accordance with procedures 
established by them. 

<b) When a contracting officer be¬ 
comes aware that a prospective con¬ 
tractor proposes to furnish products of 
a concern that has been placed on an 
overseas list in accordance with 8 1.609-6 

(a) . <c>, or <e), the matter shall be re¬ 
ferred to the authorized representatives 
of the Secretaries concerned. 

9. Sections 1.701-1 <d) # 1.703, and 

1.704-3 (b) (3) are revised to read as fol¬ 
lows: 

§ 1.701-1 Small buiincM concern*. 

• • a • • 

(d) Service industries . For services 
not elsewhere defined in this part, the 
average annual sales or receipts of the 
concern and Its affiliates for the preced¬ 
ing three fiscal years must not exceed $1 
million ($1,250,000 if located in Alaska). 
Any concern bidding on a contract for 
engineering services, naval architectural 
services, motion picture production or 
motion picture services is classified as 
small if its average annual sales or re¬ 
ceipts for its preceding three fiscal years 
do not exceed $5 million ($6,250,000 If 
located in Alaska). 

• • • • • 

§ 1.703 Determination of statu* as small 
busines* concern. 

(a) Except as provided in paragraph 

(b) of this section, the contracting officer 
shall accept at face value for the partic¬ 
ular procurement involved, a repre¬ 
sentation by the bidder or offeror that It 


is a small business concern (see 8 1.701- 

1 ). 

(b) Representation by a bidder or of¬ 
feror that it is a small business concern 
shall be effective, even though questioned 
in accordance with the terms of thL< 
paragraph, unless the SBA, in respond 
to such question and pursuant to the pro¬ 
cedures in subparagraph (3) of this 
paragraph, determines that the bidder 
or offeror in question is not a small busi¬ 
ness concern. The controlling point in 
time for a determination concerning the 
size status of a questioned bidder or of¬ 
feror shall be the date of award, except 
that no bidder or offeror shall be eligible 
for award as a small business concern un¬ 
less he has in good faith represented 
himself as small business prior to the 
opening of bids or closing date for sub¬ 
mission of offers (see 8 2.405(b) of this 
chapter with respect to minor informali¬ 
ties and irregularities in bids). 

(1) Any bidder or offeror may, prior to 
award of a contract involving small busi¬ 
ness set-asides, question the small busi¬ 
ness status of any apparently successful 
bidder or offeror by sending a written 
protest to the contracting officer respon¬ 
sible for the particular procurement. 
The protest shall contain the basis for 
the protest together with specific de¬ 
tailed evidence supporting the protec¬ 
tants claim that such bidder or offeror is 
not a small business. Such protest must 
be received by the contracting officer 
prior to the close of business on the 5th 
working day after bid opening date or 
closing date for the receipt of proposals. 
A protest received after such time shall 
be considered timely, if in the case of 
mailed protests, such protest Is sent by 
registered or certified mall and the post¬ 
mark thereon indicates that the protest 
would have been delivered within this 
time limit but for delays beyond the con¬ 
trol of the protestant or. in the case of 
telegraphed protests, the telegram date 
and time line indicates that the protest 
would have been delivered within this 
time limit but for delays beyond the con¬ 
trol of the protestant. A protest received 
after award of a contract, even thou h 
timely will not be considered a “protest* 
and will be returned to the sender with 
an explanation of why it could not be 
acted upon. Any contracting officer who 
receives a timely protest shall forward 
such protest record to the Small Business 
Administration regional office serving the 
area in which the protested concern is 
located. The Small Business Adminis¬ 
tration will promptly notify the con¬ 
tracting officer of the date of Us receipt 
of any such protest and will advise the 
questioned bidder or offeror that his 
small business status is under review. 

(2) A contracting officer may, any time 
prior to award, question the small busi¬ 
ness status of the apparently successful 
bidder or offeror by sending a written 
notice to the SBA regional office of the 
region in which the bidder or offeror has 
his principal place of business. Such 
notice shall contain a statement of the 
basis for the question together with 
available supporting facts. SBA will 
advise the bidder or offeror in question 
that his small business status is under 
review. 
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i3> The SBA Regional Director will 
determine the small business status of 
the questioned bidder or offeror and 
notify the contracting officer and the 
bidder or offeror of his determination, 
and award may be made on the basis of 
that determination. Such decision is 
Anal unless appeal in accordance with 
subparagraph (4) of this paragraph and 
the procuring activity is notified of the 
appeal prior to award. If an award was 
made prior to the time the contracting 
officer receives notice of the appeal, the 
contract shall be presumed to be valid 
and any determination rendered shall be 
considered in future procurements. If 
the SBA Regional Director’s determina¬ 
tion is not received by the contracting 
officer within 10 working days after 
SBA’s receipt of the protest or notice 
questioning small business status, it shall 
bo presumed that the questioned bidder 
or offeror is a small business concern. 
This presumption will not be used as a 
basis for making an award to the ques¬ 
tioned bidder or offeror without first 
ascertaining when a size determination 
can be expected from SBA. and where 
practicable, waiting for such determina¬ 
tion. unless further delay In award would 
be disadvantageous to the Government. 
Pending SBA determination or expira¬ 
tion of the 10-day period, whichever Is 
earlier, procurement action shall be sus¬ 
pended provided that such 10-day sus¬ 
pension period shall not apply to any 
urgent procurement action which, as de¬ 
termined by the contracting officer, must, 
In order to protect the public interest, be 
awarded without delay and as to which 
he inserts in the contract file a state¬ 
ment signed by him Justifying this 
determination. 

An appeal from a size determina¬ 
tion made by an 8BA Regional Director 
may be taken before the close of business 
on the 5th working day after the receipt 
of Jiuch decision. Unless such written 
notice of appeal is received by the SBA 
Appeals Board. Washington. D.C., 
within this time and the contracting offi¬ 
cer has been notified of such appeal prior 
to award, the appellant will be deemed to 
nave waived its rights of appeal insofar 
as the pending procurement is concerned. 

<5) The determination of the appro¬ 
priate classification of a product estab¬ 
lishing the small business definition to be 
in a specific procurement shall bo 
made by the contracting officer and his 
determination shall be final unless ap- 
5* accordance with subparagraph 
°f this paragraph* 

.. An appeal from product cl&ssifica- 
uon determination establishing the size 
oennition used in a specific procurement 
made by a contracting officer may be 
uxen not less than 10 days before bid 
daU5 or cl0Ain € date for submls- 
5ion of proposals where In the bid open- 
II* or posing date Is more than 30 days 
issuance of the IFB or RFP, 
thian 5 working days before 
# opon l i ng date or closing date for 
th p I ?}5 don °f Proposals in cases wherein 
tjhmlc , opcn i n « daU2 or closing date for 
of P r 0P°sals is 30 days or less 
‘ ter the Issuance of an IFB or an RFP. 
ich appeals shall be directed to the SBA 
7je Appeals Board. Washington. D.C. 


§ 1.701—3 Small hu.Miir** *prrialt»l». 

• • • • • 

(b> • • • 

(3 > Prior to issuance of solicitations or 
contract modifications for additional 
supplies or services In excess of $2,500. 
he shall determine that small business 
concerns will receive adequate considera¬ 
tion including initiation of set-asides 
5 1.706. This determination may be 
made Jointly with the contracting officer 
or may be in the form of a recommenda¬ 
tion to him. Disagreements between the 
small business specialist and the con¬ 
tracting officer shall be resolved by the 
appointing authority or his designee, 
whose decision shall be final. ‘See 
$ 1.700-3 as to resolution of disagree¬ 
ments with SBA recommendations. See 
I 1.308(b) (4) as to the required record 
of contract actions.) 


10. The introductory text of g 1.705-4 
(b> is revised: the introductory text of 
5 1.706-5(c) is revised: and the introduc¬ 
tory text of 8 1.706-6(c> is revised, as 
follows: 

§ 1.705—4 Orlificiilc* of competency. 

• • • • • 

<b> If a bid or proposal of a small busi¬ 
ness concern is to be rejected solely be¬ 
cause the contracting officer has found 
the concern to be nonresponsible as to 
capacity or credit, SBA shall be notified 
of the circumstances. If a partial set- 
aside is involved and the bid of a small 
business concern on the unreserved por¬ 
tion is to be rejected for lack of capacity 
or credit and the same small business 
concern is entitled to consideration on 
the reserved portion of the set-aside if 
a certificate of competency is issued by 
the SBA, the entire quantity of the pro¬ 
curement (reserved and unreserved > for 
which that small business concern may 
be entitled. If competent, shall be re¬ 
ferred to SBA and the referral papers 
so noted. In which event SBA may certify 
the small business concern for the maxi¬ 
mum quantity for which it is eligible 
under the procurement. The award 
shall be withheld until SBA action con¬ 
cerning issuance of a certificate of com¬ 
petency or until 15 working days after 
SBA is so notified, whichever is earlier, 
subject to the following: 


§ 1.706-5 Total ®et •aside*. 

• a • • • 

to In procurements involving total 
set-asides for small business, each In¬ 
vitation for bids or requests for proposals 
shall contain substantially the following 
notice. The applicable .size standard 
shall be set forth in the Schedule. 


§ 1.706-6 Partial »rt-a«ideii. 


(c) In advertised procurements in¬ 
volving partial set-asides for small busi¬ 
ness. each Invitation for bids shall con¬ 
tain either substantially the following 
notice or the notice set forth in para¬ 
graph (d> of this section. The applicable 
size standard shall be set forth in the 
Schedule. In negotiated procurements 
whichever notice Is used will be appro¬ 


priately modified for use with request 
for proposals. 

• • • • • 

11. Sections 1.1002-1, 1.1107-1, 1.- 

1107-2. 1.1108, 1.1109. 1.1201(b). and 
1.1203 are revised; new 55 1.1203-1. 
1.1203-2, and 1.1203-3 are added; and 
§5 1.1204 and 1.1208 <a> and (d> are re¬ 
vised. as follows: 

§ 1.1002—1 Availability of invitation* 
for bid* and request* for proposal* at 
the contracting office. 

A reasonable number of copies of in¬ 
vitations for bids and requests for pro¬ 
posals. which are required to be pub¬ 
licized in the Commerce Business Daily, 
including specifications and other perti¬ 
nent information, shall be maintained 
at the contracting office. Upon request, 
prospective contractors not initially so¬ 
licited may be mailed or otherwise pro¬ 
vided copies of such invitations for bids 
or requests for proposals to the extent 
they are available. Where a solicitation 
for proposals has been limited as a result 
of a determination that only a specified 
firm or firms possess the capability to 
meet the requirements of a procurement, 
requests for proposals shall be mailed or 
otherwise provided upon request to firms 
not solicited, but only after advice has 
been given to the firm making the re¬ 
quest as to the reasons for the limited 
solicitation and the unlikelihood of any 
other firm being able to qualify for a 
contract award under the circumstances; 
but see 5 4.205-2 of this chapter. In ad¬ 
dition. to the extent that invitations for 
bids or requests for proposals are avail¬ 
able. they shall be provided on a ’’first 
come-first served’’ basis, for pick up at 
the contracting office, to publishers, 
trade associations, procurement infor¬ 
mation services, and other members of 
the public having a legitimate interest 
therein; otherwise, the contracting office 
may limit the availability of such infor¬ 
mation to perusal at the contracting of¬ 
fice (for construction, see 5 18.205(0 of 
this chapter). In determining the ’'rea¬ 
sonable number" of copies to be main¬ 
tained, the contracting officer shall con¬ 
sider. among other things, the extent of 
Initial solicitation, reproduction costs, the 
nature of the procurement, whether ac¬ 
cess to classified matter is involved, the 
anticipated requests for copies based 
upon responses to synopses and other 
means of publication in previous similar 
situations, and the fact that publishers 
and others who disseminate information 
regarding proposed procurements nor¬ 
mally do not require voluminous specifi¬ 
cations or drawings. With regard to 
classified procurements, the foregoing in¬ 
structions apply to the extent consistent 
with Departmental security Instructions 
and procedures. 

§1.1107—1 General. 

(a) Whenever qualified products are 
to be procured by the Government as 
end items, only bids or proposals offering 
products which have been qualified prior 
to the opening of bids or award of nego¬ 
tiated contracts shall be considered In 
making award. 

(b) Whenever a qualified product is 
to be procured by a prime contractor as 





r >%8 

a component of an end item, the prime 
contractor shall be required to furnish 
a component which has been tested and 
qualified for inclusion in the applicable 
Qualified Products List by the time of 
award of the subcontract. Delay result¬ 
ing from the prime contractor awaiting 
qualification approval by the Govern¬ 
ment of a component shall not constitute 
excusable delay when a previously quali¬ 
fied component could have been procured 
in time to meet the end item delivery 
schedule. 

(c) Procurements involving qualified 
products shall be governed by subpara¬ 
graphs (1) through (4) of this para¬ 
graph. 

(1) Synopses of proposed procure¬ 
ments shall be published by purchasing 
activities. In accordance with l 1.1003. 
promptly upon receipt of purchase 
requests. 

(2) The maximum time consistent 
with delivery requirements shall be al¬ 
lowed between issuance of the solicitation 
and the opening of bids or the award of 
a negotiated contract. As a minimum, 
however, contracting officers shall allow 
30 calendar days between the dates of 
issuance and opening (award, in the case 
of negotiated contracts), Provided. That 
periods of less than 30 days may be set 
In cases of urgency when the justification 
for a shorter period is set forth in writing 
and made a part of the procurement file. 
In appropriate cases, advance notice of 
procurement involving qualified products 
may be given suppliers through the use 
of preinvitation notices. Such notices 
shall identify the specification requiring 
qualification. 

(3) In procuring qualified products by 
formal advertising. Invitations for bids 
will be distributed to suppliers In the 
same manner as if a qualified product 
were not involved, and will not be re¬ 
stricted to suppliers whose products have 
been qualified. 

(4) Contracting officers shall forward 
requests from suppliers concerning quali¬ 
fication of products to the specification 
preparing activity. 

| 1.1107—2 Contract provision*. 

(a) When qualified end products are 
to be procured by the Government, In¬ 
sert the following provision in the 
solicitation: 

None* —Qualified End Products 
( Januast 1965) 

Awards for any end Item* which are re¬ 
quired to be qualified product* will be made 
only when *uch Item* have been tented and 
have qualified for inclusion In a Qualified 
Product* List Identified below (whether or 
not actually Included in the List) before the 
time eet for opening of bids, or the time of 
award in the case of negotiated contracts. 
Offerors should contact the office designated 
below to arrange to have the products which 
they intend to offer tested for qualification. 

The offeror shall Insert the item name 
and the test number (If known) of each 
qualified product In the blank spaces below. 
Item name-- 


Offerors offering product* which have been 
tested and qualified, but which are not yet 
listed, are requested to submit evidence of 
such qualification with their bids or pro¬ 
posals. so that they may be given considera¬ 
tion. If this Is a formally advertised pro¬ 
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curement, any bid which does not identify 
the qualified product being offered, cither 
above or elsewhere in the bid. will be rejected. 

Contracting officer shall identify, follow¬ 
ing the above notice, each Qualified Prod¬ 
ucts List involved and give the name and 
address of the office, os Identified in the 
specification, with which manufacturer* 
should communicate. 

(b) When qualified products are to 
be procured os components of end items, 
insert the following provision in the 
solicitation: 

Qualified Pxoducts Components 
(January 1965) 

When any of the end items which are to 
be supplied to the Government by the Con¬ 
tractor will contain one or more component* 
which are required to be Qualified Products, 
such components shall have been tested and 
have qualified for inclusion In a Qualified 
Product* List identified below (whether or 
not actually Included In the List) before 
the award of any subcontract by the Con¬ 
tractor for such components, or. In the evont 
the Contractor plan* to manufacture such 
component* himself, shall have been so tested 
and have so qualified before the Contractor 
begins to manufacture such components for 
performance of this Contract (not before 
manufacture of the prototype, prcproduction 
model, or first article, for qualification test¬ 
ing). Unless required for Interchangeability 
or compatibility, the Contractor shall not cite 
brand names from any Qualified Products 
List In any subcontract solicitation, but shall 
refer to the pertinent military specification 
so that optimum competition may be ob¬ 
tained. Delay resulting from the Contractor 
awaiting qualification approval by the Gov¬ 
ernment of a component shall not consti¬ 
tute excusable delay when a previously quali¬ 
fied component could have been procured in 
time to meet the end Item delivery schedule. 
Contracting Officers shall, following the 
above provision, identify each Qualified Prod¬ 
ucts List Involved and give the name and 
address of the office, as identified in the 
specification, with which manufacturers 
should communicate. 

§ 1.1108 Waiver of qualification re¬ 
quirement. 

When procuring a product under a 
specification which includes qualification 
requirements either for the end item or 
far components of the end item, such 
qualification requirements can be waived 
only by the activity that prepared the 
specification. In appropriate cases, 
when requested by the contracting officer, 
the preparing activity may waive quali¬ 
fication requirements. A notice, issued 
by the preparing activity, directing a 
waiver of the qualification requirement, 
constitutes adequate authorization for 
waiver of product qualification require¬ 
ments. Where waivers have been grant¬ 
ed, solicitations shall specifically indicate 
that the qualification requirement is in¬ 
applicable. 8uch information shall also 
be included in any Synopsis of the pro¬ 
curement. 

§1.1109 Inadequate competition. 

fa) Pre-solicitation. In connection 
with procurement of a qualified product 
as an end Item, the contracting officer 
shall review the applicable Qualified 
Products List prior to solicitation to as¬ 
certain whether the number of sources is 
adequate for competition. If, In the 
opinion of the contracting officer, the 
number of sources is inadequate, action 


shall be taken as prescribed below unless 
he already has the necessary informa¬ 
tion. 

Cl) The contracting officer shall re¬ 
quest the activity that prepared the spec¬ 
ification to provide information con¬ 
cerning the status of tests on additional 
products, including the anticipated date.- 
when such tests will be completed so that 
opening of bids or submission of pro¬ 
posals may be so scheduled as to allow 
completion of the tests, 

(2) If no tests are being conducted or 
contemplated, the contracting officer 
shall further request the preparing ac¬ 
tivity to advise whether a means of qual¬ 
ity assurance other than qualification 
approval may be substituted in the pro¬ 
curement. 

cb) Post-solicitation. The contract¬ 
ing officer shall advise the specification 
preparing activity of the name and ad¬ 
dress of any concern which requested 
copies of the solicitation but was not in¬ 
cluded on the Qualified Products List 
The specification preparing activity may 
then attempt to interest such concerns 
in becoming qualified. 

§ 1.1201 General. 

• • • • • 

(b) Many specifications cover several 
grades or types, and provide for sev¬ 
eral options in methods of inspection, 
etc. When such specifications arc used, 
the solicitation shall state specifically 
the grade, type, or method of inspection, 
etc., on which bids or offers are to be 
based. 

§ 1.1203 Availability of *peri Oration- 
standard*, plans, and drawing*. 

§ 1.1203-1 General. 

Each solicitation shall be accompanied 
by the applicable specifications, stand¬ 
ards. plans, drawings, and other per¬ 
tinent documents, or shall state where 
such documents may be obtained or ex¬ 
amined. in accordance with ll 1.1203— 
1.1203-3. 

§ 1.1203-2 Speetfi rations and stand¬ 
ards listed in tbe Department of 
Defense Index of S pec iii rat ions and 
Standards (DOl)ISS). 

(a) A Department of Defense Single 
Stock Point <DODSSP) has been estab¬ 
lished at the Naval Supply Depot at Phil¬ 
adelphia for unclassified Federal. Mili¬ 
tary. and other specifications and stand¬ 
ards < including commercial) listed in 
the Department of Defense Index of 
Specifications and Standards (DODISS). 
Except as provided in paragraph <b> 
of this section, such specifications and 
standard normally will not be furnished 
with the solicitation, but the solid tatior. 
shall contain a provision substantially 
as set forth below. Only that portion 
of the provision applicable to the partic¬ 
ular solicitation should be used (see also 
F-200.1425 *>. 

Availability or Specifications and 
Standards 

Specifications and standard* cited In thin 
Invitation for Bid*/Bequest for Proposal* 
are available a* indicated below: 


* Appendix F ha* been filed with tbe Office 
of the Federal Register: copies of forms may 
be obtained through tbe contracting officer 
In any of the military department*. 
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(») Unclassified Federal, military, and 
GthC' rpccificatlcnM and standards (exclud¬ 
ing commercial ). Submit request on DD 
Form 1425 (Specification* and Standards 

Requisition) to: 

Commanding Officer, 

U S, Naval Supply Depot, 

5601 Tabor Avenue, 

Philadelphia, P*.. 10120. 

DD Form 1425 shall be completed to indi¬ 
cate the specification title, number, date, 
and any applicable amendment thereto by 
number and date. An Initial request, where 
the prospective Contractor doe* not have DD 
Form 1425. may be submitted In letter form, 
giving the same Information required on 
DD Form 1425. 

\b) Commercial specifications and stand¬ 
ard 4 . These specifications And standards 
are not available from Government sources. 
They may be obtained from the publishers. 

<b) Specifications and standards listed 
In the DODISS (excluding commercial) 
may be furnished with the solicitation 

where: 

<1) The nature and complexity of the 
item are such that furnishing with the 
solicitation is necessary to enable pro¬ 
spective contractors to make a compe¬ 
tent initial evaluation of the solicitation; 

(2) In the judgment of the contract¬ 
ing officer, it would be Impracticable for 
prospective contractors to obtain the 
specifications and standards from the 
DODS8P in time to submit a bid or pro¬ 
posal, e.g., urgency of the procurement, 
Lsdated geographical area, or other 
cogent reason; or 

<3) A prospective contractor who has 
not previously bid on the Item requests 
a copy of the solicitation. 

<C) Purchasing activities may obtain 
copies of all unclassified specifications 
and standards (including commercial) 
listed In the DODISS by sending DD 
Form 1425 to the DODSSP. 

| 1.120.T-3 Specification* him! *lun<lnr<U 
not lifted in DODISS, and plan*, 
drawing*, and other pertinent docu¬ 
ments. 


Specifications and standards not listed 
in the DODISS, and plans, drawings, 
and olher pertinent documents (includ¬ 
ing new or revised Federal or Military 
specifications and standards not yet listed 
in the DODI88) normally shall be fur¬ 
nished with the solicitation. Where this 
“ not feasible because of the bulk of the 
documents, the limited number of copies 
available, or for some other good rea¬ 
son. the solicitation shall include a pro¬ 
vision substantially similar to <a> or (b) 
wlow. as appropriate. 

(a) Availability of specifications, stand - 
plans, drawings, and other pertinent 
aocuments. The specifications, standards, 
Puma, drawings, and other pertinent docu¬ 
ment* cited In this Invitation for Blds. lU- 
queat for Proposals may be obtained by sub¬ 
mitting a request to: 


(Activity) 

.-- --- 

(Complete address) 

* hould tfv© the number 
anH . a ^ on rof Bid* Request for Pr 
and number of the sp 
n. standard, plan, drawing or othei 
ir requested, exactly a 

citation/Request 
<b) Availabmty of specifications. 
rfv plans, drawings, and other pr 


documents. The specifications, standards, 
plans, drawings, and other pertinent docu¬ 
ments cited in this Invitation for Bids/ 
Request for Proposals may be examined at 
the following locations: 


(Insert complete addressee) 

§ 1.120! Packaging requirement*. 

(a) Appropriate preservation, pack¬ 
aging. packing, and marking require¬ 
ments will be included in contracts as 
applicable. The services of packaging 
technicians shall be used to the maxi¬ 
mum extent practicable, for example, for 
the following purposes: 

(1> Development or establishment of 
preservation, packaging, packing, and 
marking requirements for individual pro¬ 
curements: and 

(2) Assistance in evaluating the rea¬ 
sonableness of contractors’ packaging, 
packing, and marking coat estimates or 
charges. 

(b> Unrealistic preservation, packag¬ 
ing, packing, and marking require¬ 
ments should be reported an changes 
recommended to the activity originating 
the requirement and to the contracting 
officer. 

§ 1.1208 Procurement of u*e<! and re¬ 
conditioned material und former 
Government •urplu* properly. 

(a) Generally, all supplies or compo¬ 
nents thereof. Including former Govern¬ 
ment property, purchased by the Military 
Departments shall be new (not used or 
reconditioned, and not of such age or so 
deteriorated as to impair their usefulness 
or safety). How r cver, the needs of the 
Government may sometimes be met, and 
economies effected, through the purchase 
of items which are not new. Solicitations 
and the resulting contracts shall in* 
elude a clause, substantially as set forth 
below, except when the clause would 
serve no useful purpose. This clause is 
appropriate for use not only In supply 
contracts, but also in service contracts 
which may involve an incidental furnish¬ 
ing of parts, such as contracts for over¬ 
haul. maintenance or repair. 

Now MATERIAL (January 1965) 

Except as to any supplies and components 
which the Specification or Schedule specifi¬ 
cally provides need not be new, the Contrac¬ 
tor represents that the supplies and com¬ 
ponents Including any former Oovemmcnt 
property identified pursuant to the “Govern¬ 
ment Surplus” clause of this contract to be 
provided under this contract are new (not 
used or reconditioned, and not of such age 
or so deteriorated as to impair their useful¬ 
ness or safety). If at any time during the 
performance of this contract, the Contractor 
believes that the furnishing of supplies or 
components which nra not new Is nocessary 
or desirable, be shaU notify the Contracting 
Officer Immediately, in writing, including the 
reasons therefor and proposing any con¬ 
sideration which will now to the Govern¬ 
ment if authorisation to use such supplies 
is granted. 

• • • • • 

(d> The solicitations and resulting 
contracts shall include a clause substan¬ 
tially as set forth below except when the 
clause would serve no useful purpose. 

Government Surplus (January 1965) 

(a) In the event the bid or proposal is 
b: sed on furnishing Uemf~or components 


which are former Government surplus prop¬ 
erty or residual inventory resulting from 
terminated Government contracts, a com¬ 
plete description of the Items or components, 
quantity to be used, name of Oovemmcnt 
agency from which acquired, and date of 
acquisition shall be set forth on a separate 
sheet to be attached to bid or proposal. 
Notwithstanding any Information provided 
In accordance with this provision. Items fur¬ 
nished by the Contractor must comply In 
oil respects with the specifications contained 
herein. 

(b) Except as disclosed by the Contractor 
in (a) above, no property of the type de¬ 
scribed herein shaU be furnished under tills 
contract unless approved In writing by the 
Contracting Officer. 


PART 2—PROCUREMENT BY 
FORMAL ADVERTISING 

12. In 5 2.201, paragraph (a) (15), 
(20), and «25) Is revised; paragraph (a) 
<28) Is added: paragraph (a) (31), (33), 
and (35) is revised; paragraphs <b><6) 
and (c) are revised as follows: 

§ 2.201 Preparation of invitation for 
bids. 


(a> • • • 

(15) When considered necessary by 
the contracting officer, a requirement 
that all bids must allow' a period for ac¬ 
ceptance by the Government of not less 
than a minimum period stipulated In 
the invitation for bids, and that bids 
offering less than the minimum stipu¬ 
lated acceptance period will be rejected. 
The minimum period so stipulated should 
be no more than reasonably required for 
evaluation of bids and other pre-award 
processing. To accomplish the foregoing, 
a paragraph substantially as follows may 
be included in the Schedule or other ap¬ 
propriate place in the Invitation for 
Bids: 

Bid Acceptance Period (April 1960) 

Bids offering leas than ...... days for 

acceptance by the Government from the 
date set for opening of bids will be consid¬ 
ered nonresponslve and will be rejected. 

In construction contracts, a 30-day bid 
acceptance period Is normal, but may be less, 
and In unusual circumstances a period of 60 
day* may be specified. 


(20) A statement of the exact basis 
upon which bids will be evaluated and 
award made, to include any Government 
costs or expenditures (other than bid 
prices) to be added or deducted, or any 
provision for escalation as factors for 
evaluation. 

• • • • • 

(25) Pending revision of paragraph 4 
of the Terms and Conditions of the In¬ 
vitation for Bids on the back of Stand¬ 
ard Form 30 (October 1957 edition) and 
Standard Form 33 (October 1957 edi¬ 
tion). the following provision shall be 
substituted, as to each form, for the cited 
paragraph: 

Late Bids and Modifications or Withdraw¬ 
als (Januasy 1965) 

(a) Bids and modifications or withdrawals 
thereof received at the office designated in 
the Invitation for bids after the exact time 
set for opening of bids will not be consid¬ 
ered unless: 
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(I) they are received before a word U made; 
and either 

<U) they are sent by registered mall, or 
by certified mall tor which an official dated 
post office stamp (postmarked) on the orig¬ 
inal Receipt tor Certified Mall has been ob¬ 
tained. or by telegraph It authorized, and It 
Is determined by the Oorernmcnt that the 
late receipt was due solely to delay In the 
malls, or delay by the telegraph company, 
tor which tho bidder was not responsible; or 

(111) If submitted by mall (or by telegram 
It authorized). It Is determined by the Gov¬ 
ernment that the late receipt was due solely 
to mishandling by the Government alter 
receipt at the Government installation; Pro. 
rided, That timely receipt at such installa¬ 
tion Is established upon examination of an 
appropriate date or time stamp (it any) of 
such Installation, or of other documentary 
evidence of receipt (If readily available) 
within the control of such installation or of 
the post office serving tt. 

However, a modification which makes the 
terms of the otherwise successful bid more 
favorable to the Government will be consid¬ 
ered at any time it Is received and may there¬ 
after be accepted. 

(b) Bidders using certified mall are cau¬ 
tioned to obtain a Receipt for Certified Mall 
showing a legible, dated postmark and to 
retain such receipt against the chance that 
It will be required os evidence that a late 
bid was timely mailed. 

(o) The time of mailing of late bids sub¬ 
mitted by registered or certified mall shall 
be deemed to be the last minute of the date 
shown In the postmark on the registered 
mall receipt or registered mall wrapper or 
on the Receipt for Certified Mall unless the 
bidder furnishes evidence from the poet of¬ 
fice station of mailing which establishes an 
earlier time. In the case of certified mall, 
the only acceptable evidence Is as follows: 

where the Receipt for Certified Mall Iden- 
Haa the post office station of mailing, 
evidence furnished by the bidder which es¬ 
tablishes that the business day of that sta¬ 
tion ended at an earlier time. In which case 
the time of mailing shall be deemed to be 
the last minute of the business day of that 
station; or 111) an entry In ink on the 
Receipt for Certified Mall showing the time 
of mailing and the Initials of the postal 
employee receiving the Item and making the 
entry, with appropriate written verification 
of such entry from the poet office station of 
mailing, in which case the time of mailing 
shall be the time shown tn the entry. If the 
postmark on tho original Receipt for Certi¬ 
fied Mall does not show a date, the bid shall 
not be considered. 


<28.» Information regarding bidding 
material which shall include Instruc¬ 
tions to Bidders, the Bid Form, the Con¬ 
tract Form, the General Provisions, any 
conditions, the specifications and draw¬ 
ings (see $ 1.1203 of this chapter). 

« • • • • 

(31 > If the contract Is to Involve con¬ 
struction work (subject to the Davis - 
Bacon Act) at Cape Kennedy, Patrick 
Air Force Base, or Merritt Island Launch 
Area, the Employee Compensation clause 
and Table of Employee Compensation 
(see 8 12.403-5 of this chapter); 


(33) The Certificate of Independent 
Price Determination as required by 
9 1.115 of this chapter: 

• • • • • 

(35) Pending revision of Standard 
Forms 30 and 33. the following definition 


of small business shall be substituted for 
the currently cited definitions therein: 

Doth mow or Small Buamcaa 

A small business concern for the pur¬ 
pose of Government procurement Is a con¬ 
cern. Including its affiliates, which Is inde¬ 
pendently owned and operated. Is not dom¬ 
inant in the field of operation tn which tt is 
bidding on Government contracts and can 
further qualify under the criteria concern¬ 
ing number of employees, average annual 
recent*, or other criteria, as prescribed by 
the Small Business Administration. (See 
Code of Federal Regulations. Title 13. Fart 
121 . as amended, which contains detailed 
Industry definitions and related procedures.) 

• • • • * 

(b) • • • 

(6) Preservation, packaging, packing, 
and marking requirements, if any (see 
I 1.1204 of this chapter). 


(c) For construction contracts, the in¬ 
vitation for bids shall contain the fol¬ 
lowing in addition to the information 
required by paragraph (a) of this section 
if applicable to the procurement in¬ 
volved. 

(1) Statutory cost limitation pro¬ 
visions (see 8 18.110 of this chapter). 

(2) If a construction contract is esti¬ 
mated to exceed $1,000,000, or in appro¬ 
priate contracts under $1,000,000. the 
clause set forth in 8 7.603-15 of this 
chapter and a statement that the suc¬ 
cessful bidder must furnish the con¬ 
tracting officer within (number) days 
after award the items of work which he 
will perform with his own forces and the 
estimated cost of those items unless he 
has submitted those items with his bid. 

(3) The estimated magnitude of the 
proposed construction indicated by 8 18.- 
109 of this chapter. 

(4) Special provision relating to the 
Buy American Act (see f 6.204-4 of this 
chapter). 

(5) Statement of arrangements to be 
made for inspecting the site. Including 
designation of the person or persons, if 
any, with whom such arrangements may 
be made and who will answer questions or 
furnish information. 

(6) Information which may affect 
performance of the w ork such as boring 
samples, original boring logs, etc. 

(7) Information concerning the fur¬ 
nishing of utilities during construction. 

(8) Information concerning pre-bid 
conference. 

(9) If it is necessary to advertise be¬ 
fore receipt of a wage determination, a 
notice that the schedule of minimum 
wage rates to be paid under the contract 
will be published as an amendment to 
the specifications. 

<10> Modifications Prior to Date Set 
for Opening Bids. The right is reserved, 
as the interest of the Government may 
require, to revise or amend the specifi¬ 
cations or drawings or both prior to the 
date set for opening bids. Such re¬ 
visions and amendments, if any. will 
be announced by an amendment or 
amendments to this Invitation for Bids. 
If the revisions and amendments are of 
a nature which requires material 
changes in quantities or prices bid or 


both, the date set for opening bids may 
be postponed by such number of days as 
in the opinion of the issuing officer will 
enable bidders to revise their bids. In 
such cases, the amendment wifi include 
an announcement of the new date for 
opening bids. 

(11) Government’s Privilege in Mak¬ 
ing Awards. The Government further 
reserves the right to make award of any 
or all schedules of any bid, unless the 
bidder qualifies such bid by specific 
limitation; also to make award to the 
bidder whose aggregate bid on any com¬ 
bination of bid schedules is low. For 
the purpose of this Invitation for Bids, 
the word ‘Item” as used in paragraph 
10(c) of Standard Form 22 shall be con¬ 
sidered to mean ’’schedule.* 4 

13. Sections 2.202-1, 2.202-5<g>, 2.210 
(a),2.407-(a)(2).and2408-l arc revised 
to read as follows: 

§ 2.202—1 Ridding time. 

Consistent with the needs of the Gov¬ 
ernment for obtaining the supplies or 
services, all invitations for bids shall 
allow sufficient bidding time (i.e., the 
period of time between the date of dis¬ 
tribution of an invitation for bids and 
the date set for opening of bids) to allow 
bidders an adequate opportunity to pre¬ 
pare and submit their bids. As a general 
rule, bidding time shall be not less than 
15 calendar days when procuring stand¬ 
ard commercial articles and services and 
not less than 30 calendar days when pro¬ 
curing other than standard commercial 
articles or services. This rule need not 
be observed in special circumstances, or 
where the urgency for the supplies or 
services does not permit such delay. For 
items on Qualified Products Lists, ace 
6 1.1105 of this chapter; and for con¬ 
struction contracts, see 5 18.202(b) of 
this chapter. 

§ 2.202-5 Dcftrriplivc literature. 

• • • • • 

(g) See 8 2.404-4 for requirements 
with respect to restrictions on the public 
disclosure of descriptive literature sub¬ 
mitted by a bidder. 

§ 2.210 Release of procurement in¬ 
formation. 

(a) Prior to synopsis or soUcitatior, . 
Information concerning proposed pro¬ 
curements shall not be released outside 
the Government prior to solicitation ex¬ 
cept when pre-invitation notices have 
been used in accordance with 8 2.205 6 
or 8 18.205(0 of this chapter. Within 
the Government, such information shall 
be restricted to those having a legitimate 
interest therein. Such information shall 
be released to all potential contractors at 
the same time, as nearly as possible, so 
that one potential contractor shall not 
be given unfair advantage over another. 

• • • • a 

§ 2.407—7 Statement and certificate of 
award, 

(a) • • • 

(2) Violation of covenant again t 
contingent fees (see 9 1.508-1 (c) of this 
chapter). 
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§ 2.108-1 Unclassified awards. 

In the case of all unclassified formally 
advertised contracts, the purchasing of¬ 
fice shall as a minimum (subject to any 
restrictions In Subp&rt F t Part 1 of this 
chapter), (a) notify unsuccessful bidders 
promptly of the fact that their bids were 
not accepted, and (b) extend the ap¬ 
preciation of the purchasing office for 
the interest the unsuccessful bidder has 
shown in submitting a bid. Notification 
to unsuccessful bidders may be either 
orally or in writing through the use of a 
form postal card or other appropriate 
means. Should additional information 
be requested, the purchasing office shall 
provide the unsuccessful bidders with 
the name and address of the successful 
bidder, together with the contract price, 
and should also Inform the inquirers as 
to the location where a copy of the ab¬ 
stract of bids is available for inspection. 
However, when multiple awards have 
been made and furnishing the names, 
addresses, and contract prices of the suc¬ 
cessful bidders would require so large 
an amount of work as to Interfere with 
normal operations of the purchasing of¬ 
fice, only information concerning loca¬ 
tion of the abstract of bids need be given. 
In addition, when an Inquiry is made by 
an unsuccessful bidder who is lower in 
price than the successful bidder, suffi¬ 
cient information ahall be furnished in 
the reply to the unsuccessful bidder to 
fully explain the basis for award. Where 
request Is received concerning an un¬ 
classified Invitation for bids from an in¬ 
quirer who is neither a bidder nor a 
representative of a bidder, the purchas¬ 
ing office should make every effort to 
furnish the names of successful bidders 
and. if requested, the prices at which 
awnrds were made. However, where 
such requests require so large amount 
of work as to Interfere with the normal 
operations of the purchasing office, the 
inquirer will be advised where a copy of 
the abstract of bids may be seem 


PART 3—PROCUREMENT BY 
NEGOTIATION 

U. Sections 3.101(h), 3.108(a), and 
3.200 are revised; the introductory text 
of i 3.202-2 is revised; §6 3.203-2. 3.212-3, 
and 3.216-2(0) arc revised: and || 3.218, 
3.218—1, 3.218-3. and 3.218-3 are revoked, 
as follows: 

§3.101 Negotiation as <]t»tingtii*hrd 
from formal adverti«ing. 

• • • a 

f h> Consideration of the nature and 
effectiveness of the prospective contrac- 
tors cost reduction program; 

* • • • 

• Negotiation of initial produc- 

lion contracts for technical or •pe¬ 
nalised military supplies. 

. production of Important new 

technical or specialized military supplies 
generally involves development, c Vahta¬ 
ng production phases. Ex- 

°* such supplies are tanks, radar, 
Kfflded missiles, aircraft, rockets, and 
cq xipment of similar complexity; major 
°* suc ^ equipment as the 
• cEoing; and any items of technical or 
No. M_ 9 


specialized nature necessary for the use. 
maintenance or operation of such equip¬ 
ment. Contracting officers shall avoid, 
wherever practicable, awarding initial 
production contracts for supplies until 
completion of the development and eval¬ 
uation phases. At the time of placing 
the initial production contract, it is es¬ 
sential that the Government be com¬ 
pletely free to select the contractor as 
the best Interest of the Government may 
dictate. In the placement and adminis¬ 
tration of research or development con¬ 
tracts, no commitments shall be made to 
contractors with respect to obtaining 
subsequent production contracts. Pro¬ 
curements for initial production quantity 
of an item shall not be initiated until the 
Item has been approved for service use 
unless prior approval has been obtained. 
Where justified by special circumstances, 
procurements of production quantities In 
advance of approval for service use may 
be authorized for the Departments of the 
Army and Air Force by Heads of the Pro¬ 
curing Activity, and for the Department 
of the Navy by the appropriate authority 
set forth in 8ECNAV Instruction 3900.30 
and 3960.2. 

• • • • • 

§ 3.200 General. 

Subject to the limitations set forth in 
Subpart A of this part and pursuant to 
the authority of 10 U-S.C. 2304(a). pro¬ 
curement may be effected by negotiation 
under any one of the exceptions ((1) 
through (17) of 10 U-S.C. 2304(a)) set 
forth in this subpart, subject, in the case 
of construction contracts, to the further 
restrictions of 10 U.S.C 2304(c) as set 
forth In § 18.301 of this chapter. Each 
negotiated contract shall contain a refer¬ 
ence to the authority under which it was 
negotiated. 

§ 3.202-2 Application. 

In order for the authority of §§ 3.202— 
3.202-3 to be used, the need must be 
compelling and of unusual urgency, as 
when the Government would be seriously 
Injured, financially or otherwise. If the 
supplies or services were not furnished 
by a certain date, and when they could 
not be procured by that date by means 
of formal advertising. When negotiat¬ 
ing under this authority, competition to 
the maximum extent practicable, within 
the time allowed, shall be obtained. The 
following are illustrative of circum¬ 
stances with respect to which this au¬ 
thority may be used: 


§ 3.203-2 Application. 

Purchaser or contracts aggregating not 
more than $2,500 shall be made In ac¬ 
cordance with Subpart F of this part, and 
§ 18.302 of this chapter in the case of 
certain construction contracts. 

§ 3.212—3 Limitation. 

In order for the authority of §§ 3.212— 
3.212-3 to be used, the required determi¬ 
nation must be made in accordance with 
the requirements of Subpart C of this 
part. The authority of §f 3.212-3.212-3 
shall not be used when negotiation is au¬ 
thorized by any other authority set forth 
In §3 3.201 through 3.217, except as 
otherwise provided In § 3.204-3. 


§3.216-2 Application. 

• • « • • 

(c) When procurement by negotiation 
is necessary to maintain properly bal¬ 
anced sources of supply for meeting the 
requirements of procurement programs 
in the Interest of industrial mobilization. 
(When the quantity required is sub¬ 
stantially larger than the quantity which 
must be awarded In order to meet the 
objectives of this authority, that portion 
not required to meet such objectives w r ill 
ordinarily be procured by formal ad¬ 
vertising or by negotiation under another 
appropriate negotiation exception.) 

§3.218 Con*!ruction work. I Revoked] 
§3.218-1 Application. (Revoked] 

§ 3.218-2 Limitation on authority to 
negotiate contract*. I Revoked 1 

§ 3.218—3 Citation of authority to ne¬ 
gotiate. [ Rooked] 

15. Sections 3.408(c) and 3.409 (b)(1) 
and (c)(1) are revised; in 6 3.418-1, 
paragraph (a) Is revised and subpara¬ 
graphs (5), (6). (7)* (8), (9). and (10) 
are added to paragraph (b) ; and in 
§ 3.501(b), subparagraphs (14), (28), 
(36), (37), and (38) are revised and sub¬ 
paragraph (49) is revoked, as follows: 

§ 3.408 Letter contract. 

• • • • • 

<c) Limitations . (1) A letter con¬ 

tract shall be used only after a written 
determination that no other type of con¬ 
tract Is suitable. 

(2) A letter contract shall not be en¬ 
tered into without competition when 
competition is practicable. Where a let¬ 
ter contract award Is based on price com¬ 
petition. an overall price ceiling shall be 
included In the letter contract. 

(3) A letter contract ahall be super¬ 
seded by a definitive contract at the 
earliest practicable date. The letter 
contract shall reflect an agreement be¬ 
tween the Government and the contrac¬ 
tor as to the date by which definittzatlon 
is expected to be completed and a deflni- 
tizallon schedule, as required by § 7.802- 
4 of this chapter. This date shall be 
prior to: 

(1) The expiration of 180 days from 
the date of the letter contract; or 

(U) Forty percent (40 percent) of the 
production of the supplies, or the per¬ 
formance of the work, called for under 
the contract, whichever occurs first. 

In extreme cases, an additional period 
may be authorized. 

(4) The maximum liability of the 
Government stated in the letter contract 
will be the amount estimated to be nec¬ 
essary to cover the contractor’s require¬ 
ments for funds prior to definitlzatlon, 
but this amount shall not exceed fifty 
percent (50 percent) of the total esti¬ 
mated cost of Uie procurement unless 
advance approval is obtained from the 
official authorizing the letter contract. 

(5) The total estimated cost shall not 
exceed the funds available for obliga¬ 
tion and commitment In the appropriate 
allotment account. Therefore, the letter 
contract shall not describe, refer to. or 
otherwise commit the Government to a 
definitive contract in excess of the funds 
available for obligation and commitment 
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at the time the letter contract is exe¬ 
cuted. 

(6) Amendments to letter contracts to 
accomplish new procurement may be 
used only IX the new procurement is in¬ 
separable from the procurement covered 
by the existing letter contract. Such 
amendments are subject to the same 
limitations as new letter contracts. 


g 3.409 Indefinite delivery type eon- 
Iracti. 


tb) Requirements contract —(1) De¬ 
scription . This type of contract pro¬ 
vides for filling all actual purchase re¬ 
quirements of specific supplies or serv¬ 
ices of designated activities during a 
specified contract period with deliveries 
to be scheduled by the timely placement 
of orders upon the contractor by activi¬ 
ties designated either specifically or by 
class. Depending on the situation, the 
contract may provide for (l) firm fixed 
prices, <ii) price escalation, or (ill) price 
redetermin&tion. An estimated total 
quantity is stated for tire information 
of prospective contractors, which esti¬ 
mate should be as realistic as possible. 
The estimate may be obtained from the 
records of previous requirements and 
consumption, or by other means. Care 
should be used in writing and adminis¬ 
tering this type of contract to avoid im¬ 
position of an impossible burden on the 
contractor. Therefore, the contract shall 
state, where feasible, the maximum limit 
of the contractor’s obligation to deliver 
and. In such event, shall also contain 
appropriate provision limiting the Gov¬ 
ernment’s obligation to order. When 
large individual orders or orders from 
more than one activity are anticipated, 
the contract may specify the maximum 
quantities which may be ordered under 
each individual order or during a speci¬ 
fied period of time. Similarly, when 
small orders are anticipated, the con¬ 
tract may specify the minimum quanti¬ 
ties to be ordered. Funds are obligated 
by each order and not by the contract 
itself. 


(c) Indefinite quantity contract —(1) 
Description. This type of contract pro¬ 
vides for the furnishing of an indefinite 
quantity, within stated limits, of specific 
supplies or services, during a specified 
contract period, with deliveries to be 
scheduled by the timely placement of 
orders upon the contractor by activities 
designated either specifically or by class. 
Depending on the situation, the contract 
may provide for (!) firm fixed prices; 
(il> price escalation; or (ill) price re- 
dctermlnatlon. The contract shall pro¬ 
vide that during the contract period the 
Government shall order a stated mini¬ 
mum quantity of the supplies or services 
and that the contractor shall furnish 
such stated minimum and. if and as 
ordered, any additional quantities not 
exceeding a stated maximum which 
should be as realistic as possible. The 
maximum may be obtained from the rec¬ 
ords of previous requirements and con¬ 
sumption. or by other means. When 
large individual orders or orders from 
more than one activity are anticipated. 


the contract may specify the maximum 
quantities which may be orderd under 
each Individual order or during a speci¬ 
fied period of time. Similarly, when 
small orders arc anticipated, the con¬ 
tract may specify the minimum quanti¬ 
ties to be ordered. Funds for other than 
the stated minimum quantity are obli¬ 
gated by each order and not by the con¬ 
tract itself. 

• • • • • 

§ 3.410—1 Bomc agreement. 

<a> Description. A basic agreement 
Is a written instrument of understand¬ 
ing executed between a Department or 
procuring activity and a contractor 
which sets forth the negotiated contract 
clauses w’hich shall be applicable to fu¬ 
ture procurements entered into between 
the parties during the term of the basic 
agreement. The use of the basic agree¬ 
ment contemplates the coverage of a 
particular procurement by the execution 
of a formal contractual document which 
will provide for the scope of the work 
price, delivery, and additional matters 
peculiar to the requirements of the spe¬ 
cific procurement Involved, and shall 
incorporate by reference or append the 
contract clauses agreed upon in the basic 
agreement as required or applicable. 
Basic agreements may be used with 
fixed-price or cost-reimburscmcnt type 
contracts. 

<b) Applicability. • • • 

(5) A basic agreement shall be used 
to cover all subsequent procurements 
which fall within its scope. Provisions 
of the basic agreement, including supple¬ 
ments thereto, shall be incorporated into 
the formal contractual document cover¬ 
ing the particular procurement by refer¬ 
ring therein to the number of the basic 
agreement and each of its supplements. 

The reference “Basic Agreement No- 

__ as amended.” shall not be used. 

(6) Except as provided below when 
an existing contract is amended to effect 
new r procurement, the supplemental 
agreement shall: 

(i) Incorporate the most recent basic 
agreement. Including supplements there¬ 
to, to apply only to the work added by the 
supplemental agreement; or 

<ii) If it is in the interest of the Gov¬ 
ernment, incorporate the most recent 
basic agreement, including supplements 
thereto, to apply to the entire contract 
as of the date of the supplemental agree¬ 
ment. 

An existing contract may be amended by 
a supplemental agreement effecting new' 
procurement without incorporating the 
most recent basic agreement only if ail 
clauses then required by statute, Execu¬ 
tive Order, and this subchapter are in¬ 
cluded In the contract or the proposed 
supplemental agreement. 

<7> Supplemental agreements nego¬ 
tiated pursuant to the terms of an exist¬ 
ing contract and not involving new pro¬ 
curement may. if determined to be in the 
interest of the Government, amend the 
existing contract to conform to a sub¬ 
sequently executed or supplemental 
basic agreement. 

(8) Clauses pertaining to subjects not 
covered in a basic agreement but appli¬ 
cable to the contract being negotiated 


shall be included in the contract as if no 
basic agreement existed. 

(9) Where & clause which was in¬ 
cluded in the basic agreement pursuant 
to a deviation must be replaced by a 
revised clause, the revised clause may 
deviate to the same extent as the origins’ 
clause if the revision Is not related to 
the deviation, and if the deviation has. 
not expired or been rescinded. 

(10) If a letter contract has been en¬ 
tered into under a basic agreement which 
thereafter was superseded by a new bash 
agreement, or amended by supplements 
agreement, the contractual Instrument 
which deflnitizcs such letter contract 
shall incorporate the superseding basic 
agreement or supplemental agreement, 
as applicable If the basic agreement has 
been terminated without being super¬ 
seded, or has expired, the definitive con¬ 
tract which supersedes the letter contract 
shall incorporate the clauses required by 
statute. Executive order, or this sub- 
chapter. 

• • • • • 

§ 3.SOI Preparation of request for pro¬ 
posal* or request for quotation*. 

• # • • ! 

tbi • • • 

(14) Consistent with $ 3.805-1 (a) (5). 
notice to all offerors of the possibilit 
that award may be made without dis¬ 
cussion of proposals. (All requests for 
proposals for construction shall contair. 
a provision that in the event several pro¬ 
posals are received and the contracts 
officer is satisfied that the offerors un¬ 
derstand the work and arc rcsponsib:< 
prospective contractors and that the low 
proposal is reasonable and does not differ 
unreasonably from the Government esti¬ 
mate. if any, award may be made to the 
firm whose proposal is low, without fur¬ 
ther negotiation.) 

• • • • • 

(28) Preservation, packaging, packin 
and marking requirements (see 5 1.1204 
of this chapter); 

• • • • • 

(36) Statutory cost limitations (for 
construction, see 1 18.110 of this 
chapter); 

(37) For construction, provisions for 
performance of w'ork by contractor, see 
55 2.201(0(2) and 18.104 of this 
chapter; 

(38) Estimated magnitude of the pro¬ 
posed construction, see 5 13.100 of this 
chapter. 

• • • • • 

(49) (Revoked! 

• • • • • 

16. Subpart F is revised; 55 3.807-2. 

3.807- 3, 3.807-4. 3.808-1. 3.808-2, 3.808-3. 

3.808- 4. 3.808-5. and 3.808-6 are revis'd, 
and 5 3.808-7 is revoked, as follows: 

Subpart F—Srooll Purchoie ond Orher 
Purchase Pre<tdvr«i 

Sec. 

3.600 Scope of * ubpart, 

3.601 Purpose. 

3.603 Definitions. 

3 603 Policy. 

3.603- 1 General. 

3 604 Competition In small purchases 
3 604-1 Purchases not In excess of #250. 

3.604- 2 Purchases in excess of $250. 
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3 005 Blanket Purchase Agreement (BPA). 

3 603-1 General. 

3 605 2 UmlUtlon on uie. 

j 605-3 Establishment of blanket purchase 
agreement*. 

3.605 4 Competition under blanket pur¬ 
chase agreements. 

3 . 403-3 Call* against blanket purcbaae 
agreements. 

3.606- 6 Receipt of material. 

3 . 603-7 Review procedure*. 

3 600 Past payment procedure. 

3 600-1 General. 

3.003*2 Conditions for use. 

3.600*3 Preparation and execution of orders. 

3.606- 4 RwiponolbllHjr for collection of 

debt*. 

3 0o7 Imprest fund method. 

3.607 1 General. 

3 007-2 Establishment of Imprest fund*. 

3 607 3 Condition* far use. 

3.607- 4 Procedure*. 

3 608 Purchase orders. 

3 608- 2 General. 

3 608-2 Order for supplies or services {DD 
Form* 1136. 1155r. 1165c. 1155c-l, 
and 1155s). 

3.608- 3 Unpriced purchase order. 

3 608-4 Use of DD Form 1165* with the DD 
Form 1136. 

3 608 5 Termination of purchase order. 

3,008-6 Use of DD Form 1165 as a delivery 
order. 

3 608-7 Use of DD Form 1165 a* a public 
voucher. 

3 608-8 Order-lnvolce-voucher method. 


§ 3.602 Definition*. 

As used In this subpart, the following 
terms have the meanings set forth be¬ 
low. 

<a> “Bulk funding concept'* means a 
system whereby a contracting officer re¬ 
ceives authorization from a fiscal and 
accounting officer to obligate funds on 
purchase documents against a specified 
lump sum of funds reserved for the pur¬ 
pose for a specified period of time rather 
than obtaining individual obligational 
authority on each purchase document. 

( b) “Local purchase" means the au¬ 
thorized purchase of materials, supplies, 
and sendees by an Installation for its 
own use or the use of an installation or 
activity loglsticalty supported by it. Lo¬ 
cal purchase is not limited to the imme¬ 
diate geographical area in which the pur¬ 
chasing installation is located. 

(c) “Mail indicia" means the official 
printed markings substituted for stamps. 
Le.. "Postage and Pees Paid" and appro¬ 
priate department. This includes such 
markings on envelopes, cards, labels, 
wrappers, or tags. 

(d) “Local delivery" means the move¬ 
ment of supplies or commodities wholly 
within a recognized metropolitan area in 
which both the point of pickup and the 
point of delivery arc located. 


AmiouTT: The provision* of this Subpart 
P Issued under see 2302. 70A Stat. 120; 10 
t7i3.C. 2202. Interpret or apply secs. 2301 - 
2314. 70A Stat. 127-133; 10 UB.C. 2301-2314. 


Subparf F—Small Purchase and Other 
Simplified Purchase Procedures 


§ 3.600 Scope of Kulipart. 


Tills subpart sets forth simplified pro¬ 
cedures for the procurement of (a) sup¬ 
plies and nonpersonal services the aggre¬ 
gate amount of which docs not exceed 
$2,500, and <b) construction, the aggre¬ 
gate amount of which does not exceed 
$2,000, both of which arc referred to in 
this subpart as “small purchases." It 
also applies to certain other supplies and 
services. This subpart does hot preclude 
the use of a negotiated t<$o-party formal 
contract for procurements not in excess 
or $2,500; for example, where the pro¬ 
curement Is classified or requires spe¬ 
cific contract provision relating to tech- 
^cal inspection or test, specification 
c hanges. Government-furnished prop- 
crty « insurance, patents, price adjust¬ 
ments. or the like. When the total cost 
oi services to repair Government equip¬ 
ment does not exceed $2,500, such serv¬ 
ices may be obtained by purchase order 
if 4 J^ cr appropriate small purchase 
method, regardless of the value of the 
government equipment being repaired 
I 3 6G8~26*b) (1) (viii)>. Procure- 
menu of supplies and services or con- 
•Vc™ 00 inAUaU y estimated to exceed 
k* ^ 0 -. OI \ $2,000 ’ respectively, shall not 
nv by . the small purchase method, 
* en though resulting awards do not 
exceed such amounts. 

13.601 PnrpoHc. 


The objective of the slra 
7>we “cthoda prescribed he 
aiiee administrative costs. 


pur- 

tore- 


§ 3.603 Policy. 

§ 3.603—1 General. 

(a) All purchases covered by this sub¬ 
part shall be accomplished by negotia¬ 
tion and shall cite the appropriate sub¬ 
paragraph of 10 U.8.C. 2304(a) in ac¬ 
cordance with Subpart B of this part. 
Such purchases shall be made only when 
requirements cannot be satisfied by pro¬ 
curement in accordance with Part 5 of 
this chapter. The contracting officer 
shall use the purchase method covered 
by this subpart which he determines to 
be most suitable to the immediate re¬ 
quirement and most efficient and eco¬ 
nomical. Simplified procedures may be 
used in procurements from Government 
established sources, if authorized by the 
basic contract or concurred in by the 
source. These procedures shall not be 
used for Inserting paid advertisements 
In newspapers or magazines (see 
$ 1.1002-6 of this chapter). 

(b) Requirements aggregating more 
than $2,500 shall not be broken down Into 
several purchases which are less than 
$2,500 merely for the purpose of permit¬ 
ting negotiation under the small pur¬ 
chase procedures authorized by this sub¬ 
part. Related items (such as small 
hardware items or spare parts for vehi¬ 
cles) may be included in one solicitation, 
and the award made on “all or none" 
basis. In such cases, suppliers shall be 
advised of this award procedure when 
quotations are requested. 

(c) The "bulk funding" concept shall 
be used to the maximum extent practi¬ 
cable to reduce processing delays, double 
handling, and documentation. Bulk 
funding is particularly appropriate when 
numerous purchases using the same type 
of funds arc to be made during a given 
period. 

<d> Installation or activity transpor¬ 
tation facilities may be used for delivery 


from local suppliers to the purchasing 
installation only after consideration of 
the following methods: 

(1) Supplier delivery; 

(2) Common carrier; 

(3) Parcel post; and 

(4) Mail indicia. 

(e) Inspection procedures for small 
purchases shall be In accordance with 
§ 14.106 of this chapter. See also $ 14.204 
of tills chapter. 

§ 3.601 (>oiti|M*tiiiuii in uniall purtlt««cn. 

§3.601—1 l’urrlm*r» no I in exeem* of 
$250. 

Small purchases not exceeding $250 
may be accomplished without securing 
competitive quotations where the prices 
arc considered to be reasonable, but such 
purchases shah be distributed equitably 
among qualified suppliers. Records of 
purchases of $250 or less need not include 
Justification for soliciting only a single 
source or a Justification explaining how 
prices were determined to be reasonable. 

§ 3.604—2 Purrhnft<*» in rare** of $250 
but not in cxccm of $2,500. 

Reasonable solicitation of quotations 
from qualified sources of supply shall be 
made to assure that the procurement is 
to the advantage of the Government, 
price and other factors considered. In¬ 
cluding the administrative cost of the 
purchase. Generally, solicitation shall 
be limited to three suppliers and, to the 
maximum extent possible, shall be re¬ 
stricted to the local trade area. When 
prices are solicited from three suppliers 
dealing in the general category of items 
required and only one quotation is re¬ 
ceived, it is not necessary to solicit addi¬ 
tional quotations if the price received Is 
considered fair and reasonable. Quota¬ 
tions shall generally be solicited orally. 
Written solicitations shall be used only 
where (a) the suppliers are located out¬ 
side the local area, (b) special specifica¬ 
tions are involved, (c) a large number 
of Items are included in a single pro¬ 
posed procurement, or id) obtaining oral 
quotations is not considered economical. 
Reasonableness of proposed prices may 
be established by comparison with previ¬ 
ous purchases, current price lists, cata¬ 
logs. advertisements, or by any other ap¬ 
propriate method. Where these infor¬ 
mational media are not available, rea¬ 
sonableness of price may be based on a 
comparison with similar items in a re¬ 
lated industry or the contracting officer's 
personal knowledge of the item being 
procured. Although the contracting of¬ 
ficer must determine that prices arc fair 
and reasonable, written Justification ex¬ 
plaining how prices were determined to 
be fair and reasonable is not required. 
Written records of solicitation may be 
limited to notes or abstracts to show the 
vendor or vendors contacted, prices, de¬ 
livery. and other informal historical data. 
When only one source is solicited, a 
brief written notation must be made a 
part of the flic to explain the absence of 
competition. Notification to unsuccess¬ 
ful suppliers shall be given only if 
requested. 






RULES AND REGULATIONS 


5974 

g 3.605 Blanket Purchase A^wmcnl 
(BPA). 

8 3.605— 1 General. 

A blanket purchase agreement Is a 
simplified method of filling anticipated 
repetitive needs for small quantities of 
supplies or services by establishing 
“charge accounts” with qualified sources 
of supply. Blanket purchase agreements 
are designed to reduce administrative 
costs in accomplishing small purchases 
by eliminating the need for issuing indi¬ 
vidual purchase documents, 

§ 3.605-2 Limitation on um*. 

Blanket purchase agreements may be 
used only within the following limita¬ 
tions: 

<a> No single call issued against a 
blanket purchase agreement may exceed 
$2,500, except for subsistence items, in 
which case the Examination of Records 
clause In $ 7.104-15 of this chapter shall 
be included In the agreement: and 

<b) The maximum period of time cov¬ 
ered by the agreement shall not exceed 
one year. 

§ 3.605-3 Establishment of blanket 
purchase ngreement*. 

<a> Alternate sources. To the extent 
practicable, blanket purchase agree¬ 
ments for items of the same type should 
be placed concurrently with more than 
one supplier. All competitive sources 
should be given an equal opportunity to 
furnish supplies or services under such 
agreements. 

<bJ Form . (1) Except as provided in 

subparagraph (2) of this paragraph, 
blanket purchase agreements shall be 
prepared and Issued on DD Form 1155 
(Order for Supplies or Services). The 
“General Provisions of Purchase Order” 
either on the DD Form 1155r or on the 
reverse of the DD Form 1155 shall be 
used. Other applicable provisions of the 
blanket purchase agreement shall be set 
forth on the DD Form 1155c (Schedule/ 
Continuation Sheet). 

(2) Blanket purchase agreements Is¬ 
sued by the Defense Subsistence Supply 
Center may be prepared on its form “Or¬ 
der for Subsistence.” 

(c) Numbering. A basic number in 
the informal numbering series of the 
purchasing office shall be assigned to 
each blanket purchase agreement for the 
entire effective period. Each call against 
a blanket purchase agreement shall be 
appropriately identified. 

<d) Accounting data, Blanket pur¬ 
chase agreements need not cite any ac¬ 
counting data so that purchases utilizing 
different appropriation data may be 
made under the same agreement. 

(e) Negotiation authority. The 
Schedule of each agreement shall be an¬ 
notated as follows: 

The issuance of individual requests against 
this blanket purchase agreement will be made 
under the authority of 10 U.S.C. 2304(a)(3), 
10 U.8C. 2304(a) (6), or In the case of aub- 
ritttencc 10 U.8.C. 2304(a)(3). 10 U.S.C 2304 
(a) (0), or 10 U-8.C. 2304(a) (9) . 

This annotation shall not be duplicated 
on forms used to document individual 
calls, although the specific authority for 
the call may be cited therein. 


(f) Terms and conditions. Blanket 
purchase agreements shall contain the 
following provisions: 

(1) Description of agreement—a 
statement that the supplier shall furnish 
supplies or services, described therein in 
general terms. If and when requested by 
the contracting officer or his authorized 
representative during a specified period 
and within a stipulated aggregate 
amount, if any. Blanket purchase agree¬ 
ments may be limited to specific items or 
commodity groups or the scope of the 
agreement may encompass all items that 
the supplier Is in a position to furnish. 

(2) Extent of obligation—a statement 
that the Government Is obligated only to 
the extent of authorized calls actually 
placed against the blanket purchase 
agreement 

(3) Pricing—a statement that the 
prices to the Government shall be as low 
as. or lower than those charged the sup¬ 
plier's most favored customer. In addi¬ 
tion to any discounts for prompt pay¬ 
ment. 

14) Call limitation—a statement that 
no Individual call under the agreement 
shall exceed 2,500 (except for subsist¬ 
ence). 

(5) Notice of Individuals authorized to 
place calls and dollar limitations—a pro¬ 
vision that a list of names of individuals 
authorized to place calls under the agree¬ 
ment. identified by organizational com¬ 
ponent, and the dollar limitation per call 
for each individual shall be furnished the 
supplier by the contracting officer. 

(6) Delivery tickets—a requirement 
that all shipments under the agreement 
shall be accompanied by delivery tickets 
or sales slips which shall contain the fol¬ 
lowing minimum information— 

(i> Name of supplier: 

(ii) Blanket purchase agreement 
number: 

(ill) Date of call: 

(lv) Call number; 

(v) Identification of Individual plac¬ 
ing call; 

(vi> Itemized list of supplies or serv¬ 
ices furnished; 

(vii) Quantity, unit price, and exten¬ 
sion of each Hem less applicable dis¬ 
counts: and 

< viii) Date of delivery or shipment. 

(7) Invoices—one of the following 
statements: 

(1) A summary invoice shall be sub¬ 
mitted at least monthly or upon expira¬ 
tion of the blanket purchase agreement, 
whichever occurs first, for all deliveries 
made during a billing period, identifying 
the delivery tickets covered therein, stat¬ 
ing their total dollar value, and supported 
by receipted copies of the delivery tickets: 
or 

(ii) An itemized invoice shall be sub¬ 
mitted at least monthly or upon expira¬ 
tion of the blanket purchase agreement, 
whichever first occurs, for all deliveries 
made during a billing period and for 
which payment has not been received. 
Such invoices need not be supported by 
copies of delivery tickets; or 

(iii> When billing procedures provide 
for an individual Invoice for each de¬ 
livery, these invoices shall be accumu¬ 
lated provided that: 

(a) A consolidated payment will be 
made for each specified period; and 


(b) The period of any discounts will 
commence on the final date of blllln; 
period or on the date of receipt of In¬ 
voices for all deliveries accepted durin: 
the billing period, whichever is later. 

The provision in subdivision (111) of thin 
subparagraph should not be used if the 
accumulation of the individual invoice 
by the Government materially increase 
the administrative costs of this purcha 
method. 

<8) The special data required by 
} 3.606-3<b> when it is desired to use the 
fast pay procedure. 

§ 3.605—1 Competition under blank, i 
purchase agreement. 

Calls against blanket purchase agree¬ 
ments shall be placed only after compli¬ 
ance with 1 3.604. When concurrent 
agreements for similar items are in effect, 
calls not In excess of $250 shall be equi¬ 
tably distributed. In those instances 
where there are on insufficient numbe r 
of BPAs for any given class of supplies 
or services to assure adequate competi¬ 
tion. the individual placing the order 
shall solicit quotations from other 
sources. 

§ 3.605—5 Call* against blanket pur. 
cha«c agreement*. 

Calls against blanket purchase agree¬ 
ments generally will be made orally, ex¬ 
cept that informal correspondence may 
be used when ordering against agree¬ 
ments outside the local trade area. Doc¬ 
umentation of calls shall be limited to 
essential Information. 

§ 3,605-6 Receipt of mnlcrial. 

Acceptance of supplies or services shall 
be indicated by signature and date on 
the sales slip or delivery ticket after 
quantities have been verified and any ex¬ 
ceptions noted. Material Inspection and 
Receiving Report (DD Form 250) may 
be used for this purpose. For blanket 
purchase agreements incorporating the 
fast pay procedure, acceptance shall be 
predicated on the supplier's certification 
in accordance with paragraph (c) of tne 
clause in { 3.606-3<b) (4). Suppliers' in¬ 
voices shall be processed for payment at 
the end of each billing period. 

§ 3.605-7 Review procedure*. 

The contracting officer or his desig¬ 
nated representative shall review the 
blanket purchase agreement files at least 
semiannually to assure that authored 
procedures ore being followed. When an 
activity ordering against a blanket pur¬ 
chase agreement does not come under 
the jurisdiction of the command of the 
contracting officer issuing the agreenn ot. 
the command utilizing the blanket pur¬ 
chase agreement shall conduct the nec¬ 
essary review, 

§ 3.606 FaM payinrul procedure. 

§ 3.606-1 General. 

The fast payment procedure is de¬ 
signed to reduce lead time to consignees 
and to improve supplier relations by ex- 
pedtting payment for small purcha- > 
The procedure provides for payment fo? 
supplies based on the contractor’s certi¬ 
fication on the invoice that the supple 
have been delivered to a post office, com¬ 
mon carrier or point of first receipt by 
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th?» Government, and that the contractor 
agrees to replace, repair, or correct sup¬ 
plies not received at destination, dam¬ 
aged In transit, or not conforming to 
purchase agreements. 

§ 3.606-2 Conditions for use. 

The fast payment procedure is author¬ 
ized for use only when: 

<a> Individual purchase orders do not 

exceed $2,500; 

<b) Title to the supplies will vest in 
the Government (1) upon delivery to a 
post office or common carrier for mailing 
or shipment to destination, or <2) upon 
receipt by the Government when the 
shipment is by means other than the post 
office or common carrier; 

<c) Supplier agrees to replace, repair, 
or correct supplies not received at desti¬ 
nation, damaged in transit, or not con¬ 
forming to purchase requirements; and 

<d> Supplier will execute a certificate 
of mailing or shipment, or a certificate of 
delivery to the point of first receipt by 
the Government. 

g 3.W6-3 Preparation and execution of 

ordenu 

(a) Orders shall be issued on Order 
for Supplies or Services <DD Form 1155), 
except that calls against blanket pur¬ 
chase agreements shall be issued In ac¬ 
cordance with S 3.605-5. Orders may be 
either priced or unpriced. 

(b) Special data to be included on pur¬ 
chase orders or in blanket purchase 
agreements using fast pay procedures 
are: 

G) A requirement for the supplies to 
be shipped transportation or postage 

prepaid; 

•2) A requirement that Invoices be 
submitted direct to the finance or other 
office designated In the order, or in the 
case of unpriced purchased orders, to 
the contracting officer <see 5 3.606-3(c) )• 
<In the case of multiple deliveries, in¬ 
voices will not be processed for payment 
until the order is completed.); 

<3> The following statement or con¬ 
signee’s copy: 

Consignee’s notification to purchasing ac¬ 
tivity of nonreceipt, damage. or noncon¬ 
formance, The consignee thail notify the 
purch&ming activity promptly after specified 
fiat* of delivery in the purchase order, of 
supplies not received, damaged In transit, or 
hot conforming to specifications of the pur¬ 
chase order. Under extenuating circum¬ 
stances such noUficatlon should be made not 
•ater than 60 days after specified date of 
delivery. 


*4) The following clause: 

Past Payment Pkockdueb f Noyembee 1964 

U) General. This Is a fast payment o< 
?* r - Invoices will be paid on the basis < 
vne Contractor's oerUflcation thereon tin 
•ntetos listsd in the order were delivered o 
e n JI? eClfte<l daU a P 0 ** office, commc 
or * 111 *hlpment by other means, 1 
point of first receipt by the Govcrnmen 
,Kv 0 2 e W®*nt will be made. 

(o) Responsibility for supplies. Title t 
w supplies shall vest in the Oovernmer 
r £_ ' de hvery to a post office or common cai 
[ ” ro * shipment to the specified destim 
if * h lpment 1* by means other tha 
c ommon carrier, title to « 
PP le* shall vest in the Government upc 


delivery to the point of first receipt by the 
Government. Notwithstanding any other 
provision of the purchase order, the Con¬ 
tractor shall assume all responsibility and 
risk of loss for supplies (1) not received at 
destination. (11) damaged In transit, or (Hi) 
not conforming to purchase requirements. 
The Contractor shall either replace, repair, 
or correct such supplies promptly at his ex¬ 
pense. provided, instructions to do so are 
furnished by the Contracting Officer within 
ninety (90) days from the date these supplies 
were delivered by the Contractor to a post 
office or common carrier. For supplies de¬ 
livered by means other than post office or 
common carrier, such ninety (90) day period 
shall commence from the date theme supplies 
were delivered to the point of first receipt by 
the Government. 

(c) Preparation of Invoice. (1) Upon de¬ 
livery of supplies to a post office, common 
carrier, or in shipments by other means, the 
point of first receipt by the Government, the 
Contractor shall prepare an Invoice In ac¬ 
cordance with Clause 3 of the General Pro¬ 
visions of Purchase Order, except that In¬ 
voices under a blanket purchase agreement 
shall be prepared In accordance with the pro¬ 
visions of the agreement. In shipments by 
either post office or common carrier, the 
Contractor shall either (A) cite on his In¬ 
voice the date of shipment, name and ad¬ 
dress of post office or carrier. bUl of fading 
number or other shipment document num¬ 
ber, or (B) attach copies of such documents 
to his invoices as evidence of shipment. In 
the case of delivery by other than post office 
or common carrier, a receipted copy of the 
Contractor* delivery document shall bo at¬ 
tached to the invoice as evidence of delivery. 
Regardless of delivery method the invoice 
shall include the following signed certifica¬ 
tion: 

I hereby certify that I did ship on ....... 

(Date) 

via the ____-_______ 

(Method of shipment) 

or deliver on __...__ 

(Date) 

in accordance with shipping instructions is¬ 
sued by the ordering officer, supplies in the 
quantities shown hereon and thAt such sup¬ 
plies are in the quantity and of the quality 
designated by the cited purchase order. This 
statement Is furnished to support payment 
of invoice. 

(2) If the purchase price excludes the 
cost of transportation, the Contractor shall 
enter the prepaid shipping coat on the in¬ 
voice as a separate Item. The cost of parcel 
post Insurance will not bo paid by the Gov¬ 
ernment. 

(5) A requirement that outer shipping 
containers shall be marked "Fast Pay". 

§ 3.606—I Hc*poniiibility for collection 
of debts. 

The contracting officer shall be pri¬ 
marily responsible for collecting debts 
resulting from failures of contractors to 
properly replace, repair, or correct sup¬ 
plies lost, damaged, or not conforming 
to purchase requirements (see H 163.100 
and 163.101 of this chapter). 

§ 3.607 Imprcnt fund method. 

§ 3.607-1 General. 

An Imprest fund is a cash fund of a 
fixed amount established through an ad¬ 
vance of funds, without appropriation 
charge, to an authorised imprest fund 
cashier to effect Immediate cash pay¬ 
ments of relatively small amounts for 
authorized purchases of supplies and 
nonpcrsonal services. 
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§ 3.607—2 E»labli»linient of impre»! 
fund*. 

(a) Authority. Commanders of in¬ 
stallations and of activities with pur¬ 
chasing authority are authorized to ap¬ 
prove the establishment of imprest funds. 
The number of Imprest funds at an in¬ 
stallation shall be kept to a minimum 
and one Imprest fund should be sufficient 
in mast Instances. Exceptions to this 
general rule may be justified for isolated 
activities when the location of the estab¬ 
lished fund is not readily acocssible. 

(b> Amount of imprest funds. The 
amount of each fund shall be established 
on the basis of the estimated monthly 
payments therefrom and the need for re¬ 
plenishment without undue administra¬ 
tive burden, but shall not exceed $5,000. 
A review shall be made at least quarterly 
to insure that the fund Is not in excess 
of actual needs, and necessary adjust¬ 
ments shall be made. 

(c) Imprest fund cashiers. (1) Im¬ 
prest fund cashiers must be appointed by 
the head of an Installation or activity to 
make authorized cash payments for ma¬ 
terials and nonpersonal services, main¬ 
tain custody of funds, and file periodic 
vouchers to account for and replenish the 
imprest fund. Disbursing officers and 
others responsible for originating, ap¬ 
proving. processing and receiving re¬ 
quirements are not eligible for appoint¬ 
ment as Imprest fund cashiers. Excep¬ 
tions to this rule may be granted by the 
major headquarters exercising control 
over the installation or activity. In no 
event shall an imprest fund cashier have 
access to or control of more than one 
imprest fund. Imprest fund cashiers 
shall be covered by appropriate position 
schedule bonds. 

(2) Each appointment and termina¬ 
tion of appointment shall be approved by 
the head of the installation or activity. 
After approval, administrative orders 
signed by the appropriate authority shall 
be issued. Appointment orders shall 
contain the following: 

(1) Name of individual and duty 
station; 

<ii> Identification of disbursing sta¬ 
tion for which the cashier will act, in¬ 
cluding the accounting number assigned 
thereto; 

(ill) Specific duties to be performed; 

(iv) Effective date: and 

<v) Amount and location of fund. 

An alternate cashier may be appointed 
(sec subparagraph 3 of this paragraph) 
on the same order as the principal. Two 
copies of the orders shall be furnished to 
cashiers, and one copy each to the dis¬ 
bursing office and the installation or ac¬ 
tivity purchasing office. 

(3) An alternate Imprest fund cashier 
may be appointed to provide service dur¬ 
ing the absence of the principal cashier. 
Appointment and surety bond require¬ 
ments for principal cashiers shall apply 
to alternate cashiers. In planned ab¬ 
sences of the principal cashier, cash may 
be advanced by the principal to the alter¬ 
nate in any amount up to the limit of the 
fund. The principal shall obtain a 
signed cash receipt from the alternate. 
Upon resumption of his duties, the prin¬ 
cipal cashier shall return the cash re- 
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ceipt to the alternate after obtaining paid 
receipts, subvoucher* (see 8 3.607-4(f) 

(2)) and residual cash. In the unfore¬ 
seen absence of the principal cashier, 
funds may be advanced to the alternate 
in the normal manner by the disbursing 
officer. These funds shall be In addition 
to the amount currently advanced to the 
principal cashier under the established 
fund, but shall not exceed the amount of 
the fund. Upon return of the principal 
cashier, the alternate shall return paid 
receipts, subvouchers, and residual cash, 
to the disbursing officer. 

g 3.607-3 Condition* for u«f. 

(a) Imprest funds may be used In ac¬ 
complishing small purchases when all of 
the following conditions are present: 

(1) The transaction Is not in excess of 
$100 ($250 under emergency conditions); 

(2) The supplies or services are avail¬ 
able for delivery within 30 days, whether 
at the supplier's place of business or at 
destination; and 

<3> The purchase docs not require de¬ 
tailed technical specifications or tech¬ 
nical inspection. 

(b) Imprest funds may also be used 
for payment of; 

(1) Parcel post charges (including 
c.o.d. postal charge), and 

(2) Local delivery charges. 

for supplies ordered for payment from 
imprest funds, when the vendor is re¬ 
quested to arrange for delivery, and 

(3) C.O.D. charges for supplies or¬ 
dered for payment from imprest funds 
except as limited by paragraph (c) (2) of 
this section. 

(c) Imprest funds shall not be used 
for: 

< 1) Payments of salaries and wages; 

(2) Payment of transportation 
charges <i.e. # line-haul or intercity 
charges for transportation services paid 
directly to a common carrier providing 
such services, as distinguished from 
transportation charges included as an 
Integral part of the vendor s price); 

(3) Advances, other than those auth¬ 
orized in ft 3.607-4(d); or 

(4) Cashing of checks or other negoti¬ 
able instruments. 

§ 3.607—I Procedure*. 

(a) Procurement. Purchases from the 
Imprest fund shall be based upon an 
authorized purchase request and shall 
be made only by the personnel author¬ 
ized by the contracting officer. Orders 
may be placed orally without soliciting 
competition when prices are considered 
to be reasonable, but shall be distributed 
equitably among qualified suppliers. 
Prompt payment discounts shall be so¬ 
licited. and a sales document shall be 
obtained to support the cash payment. 
An authorized purchase order form en¬ 
dorsed "Payment to be made from Im¬ 
prest Fund" may be used when required 
by supplier for granting Government 
discounts, or tax exemptions. (Since 
purchases through the use of imprest 
funds arc of relatively small value. 
Government tax exemption certificates 
generally will not be required-) When 
the proposed purchase price will exceed 
any stated monetary restrictions on the 
purchase request, additional authoriza¬ 
tion shall be obtained prior to making 


the purchase. Copies of the purchase 
request document shall be marked to 
show: 

(1) That an Imprest fund purchase 
has been made. 

(2) The unit prices and extensions. 

<3> The supplier’s name and address. 

and 

<4> Anticipated date of delivery or 
pickup. 

(b) Sales document. A sales docu¬ 
ment Is a term applied to a supplier’s 
invoice, sales ticket, packing slip, or any 
other sales instrument containing the 
following minimum information: 

(1) Supplier’s name and address: 

(2> List of items; 

(3) Quantity: 

(4) Unit price and extension; and 

(5) Cash discount. If any. 

(c) Receipt of material . (1) All mate¬ 
rial purchased through the imprest fund 
shall be delivered to a designated re¬ 
ceiving activity. The receiver shall ex¬ 
amine the material to ascertain that the 
Quantities and items described on the 
purchase request document and the sup¬ 
plier’s sales document are present and 
in satisfactory condition. If the mate¬ 
rial Is acceptable, the receiver shall 
stamp the supplier’s sales document 
“Received and Accepted", date and sign 
the document, and pass It to the imprest 
fund cashier for payment. In the ab¬ 
sence of a supplier's sales document, a 
receipted Standard Form 1165 (Receipt 
for Cash-Subvoucher) or DD Form 1155 
(Order for Supplies or Services) may be 
used to record the receipt of purchases 
made from the imprest fund and shall 
bo processed in the same manner. 

(2> When it is not practicable to ob¬ 
tain delivery of material at destination 
on a c.o.d. basis, advance arrangement 
may be made for the material to be 
picked up. The imprest fund cashier 
may then advance cash to an authorized 
individual to pick up and pay for the 
material. Necessary certifications of re¬ 
ceipt and acceptance of material shall 
be obtained on one of the documents 
as Indicated in subparagraph (l) of this 
paragraph. Receipt for cash payment 
(see paragraph (e) of this section) shall 
be made on the same document, which 
will serve as the imprest fund receipt. 

(3) When prior arrangements for pJck 
up of material are not practicable, the 
Imprest fund cashier may advance cash 
to an authorized individual to make a 
proposed purchase. 

(d) Advance of funds. Individuals 
receiving a cash advance from the im¬ 
prest fund cashier shall be required to 
sign tlie "Interim Receipt for Cash” por¬ 
tion of Standard Form 1165. or an equiv¬ 
alent receipt form. After the purchase 
has been made, the Individual will return 
any unused cash to the imprest fund 
cashier with the necessary certifications 
of receipt, acceptance, and cash pay¬ 
ment, at which time the imprest fund 
cashier shall "void" the interim receipt 
for cash. Cash so advanced should be 
accounted for daily, but under unusual 
circumstances cash may be advanced for 
longer periods. The requirement that 
the position of imprest fund cashier be 
covered under a position schedule bond 
does not extend to individuals to whom 


funds are advanced for making cash 
purchases. 

<e> Certification of cash payment 
The original receipt document (or a copy 
tendered as the original) presented to 
the imprest fund cashier for payment 
shall be stamped with a certification con¬ 
taining the following information: 

(1) Statement that cash payment wa * 
received In full, 

(2) Amount paid, 

<3) Date of payment, and 

(4) Signature and title of supplier nr 
his agent receiving the cash payment. 

Alterations or corrections to documents 
tendered for payment shall be initiald 
by the person making the change 
Changes In the amount paid shall be Ini¬ 
tialed by the individual receiving pay¬ 
ment 

(X) Responsibilities of imprest fund 
cashier. (I) Pending receipt of materia, 
the imprest fund cashier shall keep a file 
of purchase request documents covering 
imprest fund purchases. Prior to pay¬ 
ment. or acceptance of the document 
tendered for settlement of an advanc. 
the cashier shall verify the necessar. 
certification of receipt and the supplier s 
billed price or the price paid. If th* 
supplier’s receipt for cash payment Is 
not obtained for purchases of $15 or less 
the imprest fund cashier shall sign the 
cash receipt document. Receipt for U S. 
parcel post c.o.d. charges should be ob¬ 
tained on Standard Form 1165. When 
receipt cannot be obtained for c.o.d. pur¬ 
chases. Imprest fund cashiers located in 
foreign countries are authorized to certi¬ 
fy on the receipt document, "Delivered 
by (name of post office or carrier) no re¬ 
ceipt given." The c.o.d. label shall be 
removed from the parcel and affixed io 
the receipt document in support of the 
reimbursement voucher. Imprest fund 
cashier* at any location may accept s 
signed c.o.d. receipt to support the sub¬ 
voucher if the carrier refuses to sign s 
Government form. 

(2) After completion of settlement 
transaction, each subvoucher shall be 
numbered consecutively and this num¬ 
ber placed on the original of the paid 
receipt documents. These stlhvouchcrs 
will support the cashier’s claim for re¬ 
imbursement of the Imprest fund. The 
Imprest fund cashier will not request 
duplicate receipt documents, nor retain 
such documents If provided. 

(3) When total charges stated on the 
sales document are paid, without deduc¬ 
tion of discounts offered and earned or 
without correction of minor blilmr 
errors, action will be taken to obtain a 
refund from the supplier. Collection 
action may be waived lor refunds of one 
dollar or less. 

<R> Payments—( I) C.O.D. Upon 
presentation of an authorized document 
with the necessary certification of re¬ 
ceipt for supplies or services, the imprest 
fund cashier or other authorized Individ¬ 
ual shall pay the supplier or his agent 
and obtain the certification of cash pay¬ 
ment as set forth in ft 3.607-4(e). 

(2) Group receipt. When consider¬ 
able quantities of c.o.d. shipments are 
received or picked up from a common 
carrier or post office, the certification of 
cash payment may be accomplished on 
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a list of the packages provided by the 
post office or common carrier. Such 
group receipt will be supported by copies 
of the applicable sales documents if 

available. 

(3) Periodic payments. When a 
blanket purchase agreement Is not suit¬ 
able and it is administratively conven¬ 
ient and agreeable to the supplier, pe¬ 
riodic payments from the imprest fund 
may be made for supplies delivered on 
a repetitive basis, provided that the ac¬ 
cumulated amount of the deliveries for 
the specified period does not exceed the 
dollar limitation imposed on the imprest 
fund method by i 3.607-3. 

(4) Failure to ship C.OJ). When ma¬ 
terial is ordered c.o.d. but is shipped by 
the supplier subject to payment by 
check. Standard Form 1034 (Public 
Voucher for Purchases and Services 
Other than Personal), may be used to 
make payment. Under these circum¬ 
stances. the receiver shall prepare the 
necessary certification of receipt and 
forward the receipted document through 
the imprest fund cashier, for attach¬ 
ment of the supporting documents which 
authorized the shipment and submis¬ 


sion to the disbursing officer for payment. 

(h» Reimbursement o/ imprest funds. 
<1> The imprest fund shall be reim¬ 
bursed by use of Standard Form 1129 
(Reimbursement Voucher) supported by 
cashier’s subvouchers. The imprest fund 
cashier shall prepare and submit Stand¬ 
ard Form 1129 in triplicate to the dis¬ 
bursing officer as frequently as necessary, 
but not less than monthly. At the 
close of the fiscal year, a reimburse¬ 
ment voucher covering all remain¬ 
ing subvouchers through 30 June shall 
be submitted before the closing of 
the allotment accounts for the month. 
When required, subvouchers shall be 
summarized by account to complete 
the accounting classification block of 
Standard Form 1129. The subvouchers 
shall be attached to the original of 
Standard Form 1129 and submitted 
m the disbursing officer for reimburse¬ 
ment of the imprest fund. One copy of 
Standard Form 1129 shall be retained by 
me imprest fund cashier pending the re¬ 
turn of the "paid* copy of the form with 
tne reimbursement checks or currency 
ro l ” e amounts requested by the cashier. 

( 2 ) When a supplier refunds cash 
E™* the submission of Standard 
Form 1 U 9 covering such payment, the 
mprest fund cashier shall accept the 
refund, return the money to the imprest 
and enter the amount of the re- 
l original of the supplier’s 

tipt. When the refund is made sub¬ 
sequent to the submission of the appli- 
Stai ?dard Form 1129. the imprest 
1 c . a&ll J er shall enter the amount of 
und 011 retained copy of the 
je mbunieMnent voucher, promptly sub- 
refund to the disbursing officer, 
and obtain a receipt. 

thiv \* ccoun ti n Q* Record keeping for 
mprest fund shall be as simple as 
POcvsible consistent with the maintenance 
conlro1 *- A file of suppliers’ 

vouVhi 8 i°T amounta and not yet 
f uchc J ed l°r reimbursement, and copies 
nLn d reimbursement vouchers ordl- 

'»p.«toa'‘SiS r “* ''' 


(J) Review. The imprest fund cashier 
shall be required to account for the es¬ 
tablished fund at any time, by cash on 
hand, paid suppliers* receipts, unpaid 
reimbursement vouchers, and interim re¬ 
ceipts for cash. Unannounced inspec¬ 
tions. Including cash counts, shall be 
made of each imprest fund at least quar¬ 
terly. Tlie commanding officer or head 
of the purchasing activity shall desig¬ 
nate one or more individuals, excluding 
the disbursing officer advancing the 
funds and subordinates of the imprest 
fund cashier, to perform this verification. 
Upon completion of each verification, a 
report shall be submitted promptly to 
the commanding officer or the head of 
the purchasing activity and a copy fur¬ 
nished the disbursing officer providing 
the imprest funds. 

§ 3.608 Purrliune order#. 

§ 3.608-1 General. 

Negotiated purchases of material and 
nonpersonal services not in excess of 
$2,500, except as provided in 3-608.2<b> 
(2), may be effected by using DD Form 
1155 (Order for Supplies or Services) 
and its ancillary forms, or Standard 
Form 44 (Purchase Order—Invoice- 
Voucher) (see 3-608.8). The DD Form 
1155 may also be used for construction 
not In excess of $2,000. Pending revi¬ 
sion of the 1 April 1964 edition of DD 
Form 1155r and the reverse side of DD 
Form 1155. delete clauses 8 and 9 thereof 
and the asterisked statement "applicable 
only to construction contracts for $ 2,000 
or less for work within the United 
States’*. 

§ 3.608-2 Order for Supplie# or Serv¬ 
ice* (DD Form* 1153, 1 I53r, 1155c, 
1 155c— 1, and 1155s), 

(a) Forms. The following forms may 
be used to issue purchase orders: 

(1) DD Form 1155 (Order for Sup¬ 
plies or Services) Including its reverse 
side. 1155r. provides in one document— 

(1) A purchase order, a blanket pur¬ 
chase agreement, delivery order under a 
contract, or delivery order on Govern¬ 
ment agencies outside the Department of 
Defense (see Part 5 of this chapter); 

(il) A receiving and inspection report; 

<Ui> A property voucher ; 

(iv) A public voucher; 

(v) An imprest fund receipt; and 

(vi) An invoice, if desired by the sup¬ 
plier. 

(2) DD Form 1155c (Continuation 
Sheet) provides additional space (Stand¬ 
ard Form 36 (Continuation Sheet) may 
be used in lieu of DD Form 11550; 

(3) DD Form 1155C-1 (Commissary 
Continuation Sheet) (for use on op¬ 
tional basis), provides columns suited 
for commissary procurements; and 

(4) DD Form 1155s (Additional Gen¬ 
eral Provisions. Modification, and Ac¬ 
ceptance* used with the DD Form 1155 
(see $ 3 608-4). 

(b) Conditions for Use .—( 1 ) Use as a 
purchase order of not more than $2,500. 
DD Form 1155 Is authorized for negoti¬ 
ated purchases of not more than $2,500 
($ 2,000 In the case of construction), 
Provided: 

<i) The procurement is unclassified. 

(il) No clause covering the subject 
matter of any clause set forth in this 


subchaptor. other than Clauses set forth 
on the back of DD Form 1155 and clauses 
referred to in 5 3.606-3<b> (4). in subdivi¬ 
sions ( 111 ) through (xi> of this subpara¬ 
graph, in paragraph (d> of this section, 
and In IS 3 608-3 and 3.608-4, are to be 
used. 

(iii> Where the contract specifies the 
delivery of data, one of the clauses set 
forth in 11 9.203 through 9.206 of this 
chapter shall be added as appropriate 
in accordance with the instructions con¬ 
tained In 8 ubpart B. Part 9 of this 
chapter. 

(iv) When required by Subpart D, Part 
6 of this chapter, the clause set forth in 
I 6.403 of this chapter shall be added. 

(v) The Priorities, Allocations, and 
Allotments clause (see g 7.104-18 of this 
chapter) may be inserted in the Schedule 
where required. 

< vi) When required by Subpart P. Part 

4 of tills chapter, Humane Slaughter of 
Livestock, the procedures set forth in 

5 4.604 of this chapter shall be followed. 

(vU> Where Inspection and accept¬ 
ance are at origin, where contract ad¬ 
ministration is performed at origin, 
where delivery at multiple destinations 
is required, or where Otherwise appro¬ 
priate the Material Inspection and Re¬ 
ceiving Report clause (see i 7.105-7 of 
this chapter) may be inserted In the 
Schedule. 

(vlll) Where Government property 
having an acquisition cost in excess of 
$25,000 is to be furnished (for use in 
performance of contract or for repair), 
the Government Property (Fixed Price) 
clause In § 13.702 of this chapter shall be 
Inserted In the Schedule. Where Gov¬ 
ernment property having an acquisition 
cost not in excess of $25,000 Is to be fur¬ 
nished for use in performance of the con¬ 
tract or for repair, the Government-Fur¬ 
nished Property (Short Form) clause in 
S 13.710 of this chapter shall be inserted 
In the Schedule; provided that use of 
the clause shall be optional where the 
acquisition cost of property furnished for 
repair is not in excess of $2,500. Where 
a Government Property clause Is inserted 
in the Schedule the contractor's signa¬ 
ture shall be obtained by using DD Form 
1155s. 

(lx) Where the contract is for Military 
Assistance Program items, the "United 
States Products (Military Assistance 
Program)” certificate and clause (see 
$5 6.703-3 and 6.703-4 of this chapter) 
shall be inserted in the Schedule, and 
clause 6 of the General Provisions (For¬ 
eign Supplies) deleted. 

(x) The Commercial Warranty clause 
In 5 1.324-2(c) of this chapter may be 
used in accordance with the provisions of 
that section. 

(xi) The clauses set forth in 5 1 1208 
of this chapter may be used in accord¬ 
ance with the provisions of that section. 

(2) Use as a purchase order in excess 
of $2,500 by deployed units. DD Form 
1155, In conjunction with DD Form 1155s 
when appropriate, is authorized for pur¬ 
chases in excess of $2,500 but not more 
than $ 10,000 where negotiation is au¬ 
thorized by Subpart B of this part. 
Provided: 

<i) The procurement is unclassified. 

(U> The procurement is accomplished 
by units which are deployed to remote 
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areas away from established Department 
of Defense Installations with procure¬ 
ment functions. 

(iii) The mission involving the deploy¬ 
ment action is directed by authority 
above the unit to be deployed. 

(iv) The commander of the deployed 
unit determines the supplies and non- 
personal services to be procured are re¬ 
quired for mission accomplishment and 
time does not permit requirements being 
satisfied through normal channels. 

(v) The supplies or services are im¬ 
mediately available. 

(vi) When required by ft 7.104-15 of 
this chapter, the Examination of Records 
clause shall be added. 

<vll) When required by Subpart D, 
Part 11 of this chapter, one of the clauses 
set forth in $ 11.403 of this chapter shall 
be added. 

(viii > Authority will be used only from 
time of initial deployment or mission 
commencement of a unit until such time 
as normal channels of support for the 
unit are established. 

(lx) One payment shall be made re¬ 
gardless of the number of deliveries or 
destinations. 

(c> Solicitation and evaluation of quo - 
tations—a) General. In using the 
purchase order method, competition 
shall be solicited in accordance with 
5 3.604. and every effort shall be made 
to obtain prompt payment discounts. 
Written quotations may be solicited by 
Standard Form 18 (Request for Quota¬ 
tion). approved automated format, or 
teletype. 

(2) Evaluation of quotations. Quota¬ 
tions shall be evaluated inclusive of 
transportation charges from the ship¬ 
ping point of the supplier to the delivery 
destination. For orders exceeding $250. 
oral quotations shall be recorded directly 
on the purchase request, on an abstract 
sheet, or other appropriate work sheet. 
Except as provided under the unpriced 
purchase order method, quotations that 
are indefinite as to price or based on 
price escalation or redetermination shall 
not be considered for award by the pur¬ 
chase order method. 

<d) Preparation and issuance of priced 
purchase orders. All applicable blocks 
and spaces shall be completed with the 
required data, including the following: 

(1) The full business name and ad¬ 
dress of the supplier shall be stated. 
When the supplier is an individual doing 
business under a trade name, both the 
supplier's name and the trade name 
shall be shown. 

(2) A local series of numbers shall be 
used in numbering purchase orders. 

(3) Supplies to be purchased will be 
identified in accordance with Subpart L, 
Part 1 of this chapter. 

(4) The quantity of supplies or serv¬ 
ices shall be specified. For bulk quan¬ 
tity items and those subject to shrinkage, 
evaporation, miscount, weight or footage 
variance, etc., a maximum allowable 
variation (normally not in excess of 10 
percent) shall be specified in the order 
so that shipments in excess of the order 
quantity may be accepted if the reason 
for such excess comes within the Varia¬ 
tion in Quantity clause of the order and 


the aggregate amount of the order does 
not exceed authorized limitations. 

(5) Purchase orders shall be Issued on 
a fixed-price basis, except as otherwise 
provided under ft 3.608-3 and shall In¬ 
clude any trade discounts and offered 
prompt payment discounts. 

(6) Inspection of small purchases shall 
be in accordance with f 14.106 of this 
chapter. Orders generally will provide 
that inspection and acceptance will be 
at destination and source inspection 
should be specified only w..en required 
by ft 14.108-2 of this chapter. When 
inspection and acceptance are to be per¬ 
formed at destination, advance copies of 
the purchase order shall be furnished to 
consignee(s) for material receipt pur¬ 
poses. Receiving reports shall be accom¬ 
plished immediately upon receipt and 
acceptance of material to assure expedi¬ 
tious payment of orders and to obtain 
prompt payment discounts, except where 
the fast payment procedure is author¬ 
ized. Normally, inspection at origin 
with acceptance at destination shall not 
be specified. 

(7) F.OB. destination shall be speci¬ 
fied for supplies to be delivered within 
tile United States, except Alaska and 
Hawaii, unless there arc valid reasons to 
the contrary. 

(8) The block "Deliver to F.OJB. Point 
on or Before" shall contain a definite 
date by which delivery of supplies or 
performance of services is required, or 
the dcavery date may be stipulated as 
a certain number of days after date of 
order. 

(9) All purchase orders shall contain 
the typewritten name of the contracting 
or ordering officer and the original there¬ 
of shall be manually signed: when re¬ 
producible masters are used, only the 
masters need be manually signed: where 
interleaved carbon forms are utilized, 
manual signature on the original shall 
suffice. Facsimile signatures may be used 
In the production of purchase orders by 
automated methods, provided specific 
authority for such use is obtained from 
the Director of Procurement. Office of 
the Assistant Secretary of the Army (In¬ 
stallations and Logistics) In the Army; 
Deputy Chief of Naval Material (Mate¬ 
rial and Facilities) In the Navy: the 
Director of Procurement Policy. Office of 
the Deputy Chief of Staff (Systems and 
Logistics) in the Air Force; and the Ex¬ 
ecutive Director. Procurement and Pro¬ 
duction. in the Defense Supply Agency. 

(10) Distribution of copies of purchase 
orders and related forms shall be limited 
to those copies required for essential 
administration and transmission of con¬ 
tractual information. 

(11) Purchase orders for subscrip¬ 
tions shall contain a statement substan¬ 
tially as follows to assure that subscrip¬ 
tions have become effective prior to pay¬ 
ment of invoices: 

Con tractor'a invoice must be submitted 

on or before -_ Contractor will be 

paid on the boats of his invoice which must 
state (1) the starting and ending dotes of 
subocrlptions, and (2) that subscriptions 
hove been placed In effect for the addressees 
required. 


g 3.608-3 Unpriced purchase order. 

(a) An unpriced purchase order is an 
order for supplies or services the price of 
which Is not established at the time of 
Issuance of the order. Contracting offi¬ 
cers shall assure that suppliers receiving 
unpriced purchase orders are carefully 
selected. 

<b> An unpriced purchase order may 
be used only when all of the following 
conditions are present: 

(1) The transaction will not exceed 
$2,500; 

(2) It is impractical to obtain pricing 
in advance of issuance of the purchase 
order; and 

(3) The procurement is for— 

(0 Repairs to equipment requiring 
disassembly to determine the nature and 
extent of such repairs; 

(11) Sole source material for which 
cost cannot be readily established; or 

(ill) Supplies or services where prices 
are known to be competitive but exact 
prices are not known. 

(c) DD Form 1155 shall be used to is¬ 
sue unpriced purchase orders. A real¬ 
istic monetary limitation shall be placed 
on the unpriced purchase order which 
shall be an obligation subject to adjust¬ 
ment when the firm price is established 
Orders shall not contain an estimated 
target unit price. Each unpriced pur¬ 
chase order shall contain the following 
clause: 

Nones To BwrtArm (August 1963) 

This is s arm order If the total price U 

$ _ or less. Make delivery or perform in 

accordance with the delivery provisions of 
thia order and lubmlt Invoice to the Con¬ 
tracting Officer of the purchase ofllcc name \ 
herein. 

If total price of this order will exceed the 
above amount or it you cannot furnish mate¬ 
rial or services In exact accord ft nee with the 
description and delivery schedules set forth 
herein, notify the undersigned Contract! i: 
Officer Immediately, giving your quotation 
or proposed substitution or changes, and 
withhold performance pending reply. 

The contracting officer or his designated 
representative shall certify that the in¬ 
voiced price is fair and reasonable ami 
process the invoice for payment. Suit¬ 
able local records and controls of out¬ 
standing unpriced purchase orders shall 
be maintained to assure regular follow¬ 
up with suppliers until the order Is 
priced. These records should include 
any information available to support the 
fairness and reasonableness of the pro¬ 
posed monetary limitation. 

§ 3.608—1 Use of DD Form 1155s wilb 
the DD Form 1155. 

(a) DD Form 1155s (Additional Gen¬ 
eral Provisions, Modification, and Ac¬ 
ceptance) used with the DD Form 1155 
in negotiated procurement provides: 

(1) Additional general provisions; 

(2) A block for modifications; 

(3) A block for the contracting officer 
to mark if the contractor’s written ac¬ 
ceptance is requested; and 

(4) A space for the contractor's signa¬ 
ture when a written acceptance Is re¬ 
quested. 

(b) DD Form 1155s is authorized for 
use in conjunction with DD Form 1155 
when it is desired to: 
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(1) Consummate a binding contract 
between the parties before the contractor 
undertakes performance, in which case 
the contracting officer shall mark the 
block requiring acceptance by the con¬ 
tractor and shall attach the DD Form 
1155s to the DD Form 1155; 

<2) Modify the purchase order by 
action authorized under the Changes 
clause. In which case the contracting of¬ 
ficer .shall mark the block requiring ac¬ 
ceptance by the contractor; that block 
need not be marked, however, if the con¬ 
tractor has previously executed such an 
acceptance on a DD Form 1155s issued 
under that purchase order; 

<3) Modify the purchase order by 
making administrative changes such as 
the correction of typographical errors, 
charges In the paying office and changes 
in the accounting and appropriation 
data, in which case acceptance by the 
contractor Is not required; or 

(4) Otherwise modify the purchase or¬ 
der, in which case the contracting officer 
shall mark the block requiring accept¬ 
ance by the contractor. 

No additional clauses are authorized ex¬ 
cept as provided in 8 3.608-2 <b) <1) <ii>. 
A superseding DD Form 1155 shall not be 
used to issue a change to an outstanding 

purchase order. 

§ 1608-5 Termination of pureha*? 

order. 


A purchase order which has not been 
accepted in writing by the contractor 
may be withdrawn or canceled by the 
contracting officer any time prior to the 
supplier's Initiation of performance. 
Notice of withdrawal should be in writ¬ 
es and should request the contractor's 
acknowledgment thereof. If the con¬ 
tractor has begun performance on such a 
purchase order however, or if the con¬ 
tractor has accepted the purchase order 
In writing other than by a DD Form 
1155s, and it subsequently becomes nec¬ 
essary to terminate the purchase order, 
the contractor should be asked to agree 
to cancellation of the order without cost 
or liability to either party, and if ho 
Wees, the cancellation shall be effected 
by a DD Form 1155s. signed by the con- 
Jffccllng officer and the contractor. If 
the contractor does not agree to a no- 
cost settlement, the case will be referred 
to the legal office serving the inst&Ua- 
Uon and action will be withheld pend- 
receipt of advice from that office. 
Termination of a purchase order which 
the contractor has accepted in writing by 
means of DD Form 1155s wUi be proc- 
“J accordance with the guidance 
set rorth in Part 8 of this chapter. 

*3.608-6 L’w of DD Form 1155 a. a 
oclivfry order, 


a) Except as to specialized procure 
"V or other instructions ai 

Rjven by this subchapter (as for exampli 
JrJI! Purchases arc procure 

~ °5 rieral Services Administrate 
pTr* ** Provided in Subpart 1 

Shan^chapter). DD Form 118 
without monetary limits tio 

aadsmto? order for ord<?rln « suppiu 

tracu Y nd ^ delivery type cor 

(see 13.409) including such cor 

No. 


tracts made by Government agencies 
outside the Department of Defense: Pro¬ 
vided, (i) the order is issued in accord¬ 
ance with, and subject to the terms and 
conditions of such contract, and <11) the 
order refers to the particular contract in¬ 
volved; 

(2) From Government agencies out¬ 
side the Department of Defense; and 

(3) From designated Agencies for the 
Blind In accordance with § 5.504-2 of this 
chapter. 

(b) All delivery orders shall contain 
the typewritten name of the contracting 
officer or ordering officer and the original 
thereof shall be manually signed; when 
reproducible masters are used, only the 
masters need be manually signed; when 
interleaved carbon forms are used, man¬ 
ual signature on the original shall suffice. 
Facsimile signatures may be used in the 
production of delivery orders by auto¬ 
mated methods, provided, specific au¬ 
thority for such use is obtained from the 
Director of Procurement. Office of the 
Assistant Secretary of the Army (Instal¬ 
lations and Logistics) in the Army; 
Deputy Chief of Naval Material (Mate¬ 
rial and Facilities) in the Navy; the Di¬ 
rector of Procurement Policy, Office of 
the Deputy Chief of StAff (Systems and 
Logistics) in the Air Force and the Exec¬ 
utive Director. Procurement and Produc¬ 
tion, in the Defense Supply Agency. 

§3.608-7 Un* of I)l> Form 1155 as a 
public voucher. 

DD Form 1155 Is authorized for use as 
a public voucher (a) up to $2,500 when 
the form is used as a purchase order 
under 8 3.608-2(b) (1). (b) up to $10,000 
when the form ts used as a purchase 
order by deployed units under conditions 
enumerated in 8 3.608-2<b) (2), (c) with¬ 
out monetary limitation when the form is 
used as a delivery order, and (d) without 
monetary limitation as the basis for 
payment of an invoice against blanket 
purchase agreements. 

§ 3.608-8 Onlrr-imoirc-voiirher method. 

(a) Standard Form 44 (Purchase 
Order-Invoice-Voucher) is designed pri¬ 
marily for over-the-counter purchases 
by authorized Individuals while away 
from the purchasing office or at isolated 
activities. It is a multipurpose form 
which can be used as a purchase order, 
receiving report, supplier's Invoice and 
public voucher. 

(b) Since there are no written terms 
and conditions included thereon. Stand¬ 
ard Form 44 is authorized for use only 
when no other small purchase method is 
considered more suitable and all of the 
following conditions are satisfied: 

(1) The transaction Is not in excess of 
$2,500. 

(2) Supplies or services are immedi¬ 
ately available, and 

(3) One delivery and one payment 
will be made. 

<c) Instructions for completion of 
Standard Form 44 contained on the form 
may be supplemented In accordance with 
Departmental needs to satisfy internal 
procedural requirements. Negotiation 
authority need not be cited. In view of 
the negotiable character of the Stand¬ 
ard Form 44. installations will maintain 
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adequate safeguards to assure proper 
usage and availability of funds. 

(d) DD Form 1155 may also be used 
for over-the-counter purchases as an 
order-invoice-voucher. 

§ 3.807-2 Requirement for price or 
corf analvni*. 

(a) General. Some form of price or 
cost analysis is required in connection 
with every negotiated procurement ac¬ 
tion. The method and degree of anal¬ 
ysis, however. Is dependent on the facts 
surrounding the particular procurement 
and pricing situation. Cost analysis 
shall be performed in accordance with 
paragraph (c) of this section when cost 
or pricing data is required to be sub¬ 
mitted under the conditions described in 
8 3.807-3; however, the extent of the cost 
analysis should be that necessary to as¬ 
sure reasonableness of the pricing result, 
taking into consideration the amount of 
tile proposed contract and the cost and 
time needed to accumulate the necessary 
data for analysis. Price analysis shall 
be used In all other instances to deter¬ 
mine the reasonableness of the proposed 
contract price. Price analysis may also 
be useful in corroborating the overall rea¬ 
sonableness of a proposed price where 
the determination of reasonableness was 
developed throdgh cost analysis. 

(b) Price analysis. (1) Price analysis 
Is the process of examining and evaluat¬ 
ing a prospective price without evalua¬ 
tion of the separate cost elements and 
proposed profit of the individual pro¬ 
spective supplier whose price is being 
evaluated. Price analysis may be ac¬ 
complished in various ways including 
the following; 

(1) The comparison of the price quo¬ 
tations submitted; 

(ii) The comparison of prior quota¬ 
tions and contract prices with current 
quotations for the same or similar end 
items (to provide a suitable basis for 
comparison, appropriate allowances must 
be made for differences In such factors 
as specifications, quantities ordered, time 
for delivery. Government-furnished ma¬ 
terials. and experienced trends of im¬ 
provement in production efficiency; it 
must also be recognized that such com¬ 
parison may not detect an unreasonable 
current quotation unless the reasonable¬ 
ness of the prior prices was established 
and unless changes in the general level 
of business and prices have been con¬ 
sidered) ; 

(ill) The use of rough yardsticks (such 
as dollars per pound, per horsepower, 
or other units) to point up apparent gross 
inconsistencies whJch should be subject¬ 
ed to greater pricing inquiry; 

(iv) The comparison of prices set forth 
in published price lists Issued on a com¬ 
petitive basis, published market prices of 
commodities and similar indicia, together 
with discount or rebate arrangements; 
and 

(v) The comparison of proposed prices 
with estimates of cost independently de¬ 
veloped by personnel within the pur¬ 
chasing activity. 

(2) Price analysis techniques should 
be used to support or supplement cost 
analysis wherever appropriate. 
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(c) Cost analysis. <1> Cost analysis 
is the review and evaluation of a con¬ 
tractor’s cost or pricing data (sec § 3.807- 
3) and of the Judgmental factors ap¬ 
plied In projecting from the data to the 
estimated costa, in order to form an opin¬ 
ion on the degree to which the contrac¬ 
tor’s proposed costs represent what per¬ 
formance of the contract should cost, as- 
tmming reasonable economy and effi¬ 
ciency. It includes the appropriate veri¬ 
fication of cost data, the evaluation of 
specific elements of costs, and the pro¬ 
jection of these data to determine the 
effect on prices of such factors as: 

(1) The necessity for certain costs, 

(U) The reasonableness of amounts 

estimated for the necessary costs. 

(ill) Allowances for contingencies. 

<iv) The basis used for allocation of 
overhead costs: and 

(v) The appropriateness of allocations 
of particular overhead costs to the pro¬ 
posed contract. 

(2) Appropriate consideration should 
be given to Part 15 of this chapter, which 
contains general cost principles and pro¬ 
cedures for the determination and allow¬ 
ance of costs in connection with the ne¬ 
gotiation of cost-reimbursement type 
contracts, as well as guidelines for use, 
where appropriate. In the evaluation of 
costs In connection with negotiated 
fixed-price type contracts. 

(3) Among the evaluations that 
should be made where the necessary data 
are available, are comparisons of a con¬ 
tractor's or offeror's current estimated 
costs with: 

<D Actual costs previously incurred by 
the contractor or offeror; 

<il) His last prior cost estimate for 
the same or similar item or a series of 
prior estimates; 

(1U> Current cost estimates from other 
possible sources; and 

<iv) Prior estimates or historical 
costs of other contractors manufactur¬ 
ing the same or similar items. 

(4) Forecasting future trends In costs 
from historical cost experience is of pri¬ 
mary importance. In periods of cither 
rising or declining costs, an adequate cost 
analysis must include some evaluation of 
the trends. In cases Involving produc¬ 
tion of recently developed, complex 
equipment, even in periods of relative 
price stability, trend analysis of basic la¬ 
bor and materials costs should be 
undertaken. 

§ 3.807-3 Co*t or pricing data. 

(a) The contracting officer shall re¬ 
quire the contractor to submit in w riting 
cost or pricing data and to certify, by use 
of the certificate set forth In 5 3.807-4, 
that, to the best of his knowledge and 
belief, the cost or pricing data he sub¬ 
mitted was accurate, complete, and cur¬ 
rent prior to: 

(1) The award of any cost-reimburse¬ 
ment type, time and material. labor- 
hour. incentive, or price redeterminable 
contract regardless of dollar amount; ex¬ 
cept that certification of the data shall 
not be required in connection with cost 
and cost-sharing contracts, the esti¬ 
mated cost of which does not exceed 
$100,000, and under which the contrac¬ 
tor receives no fee; 


(2) The award of any firm fixed-price 
or fixed-price with escalation negotiated 
contract expected to exceed $100,000 in 
amount; 

(3) Any contract modification ex¬ 
pected to exceed $100,000 in amount to 
any formally advertised or negotiated 
contract whether or not cost or pricing 
data was required In connection with the 
initial pricing of the contract; 

(4) The aw ard of any negotiated con¬ 
tract not expected to exceed $100,000 in 
amount or any contract modification not 
expected to exceed $100,000 in amount 
to any formally advertised or negotiated 
contract whether or not cost or pricing 
data was required in connection with the 
Initial pricing of the contract, provided 
the contracting officer considers that the 
circumstances warrant such action in 
accordance with paragraph (d) of tills 
section; 

unless. In the case of subparagraphs (2). 
(3), or ( 4 ) of this paragraph, the price 
negotiated is based on adequate price 
competition, established catalog or mar¬ 
ket prices of commercial items sold in 
substantial quantities to the general pub¬ 
lic, or prices set by law or regulation. 
The requirements under subparagraphs 
(1), (2), and (3) of this paragraph, may 
be waived in exceptional cases w here the 
Secretary <or, in the case of a contract 
with a foreign government or agency 
thereof, the head of a procuring activity) 
authorizes such waiver and states in writ¬ 
ing his reasons for such determination. 
Whenever a Certificate of Current Cost 
or Pricing Data is required, the appli¬ 
cable clause in f 7.104-29 of this chapter 
shall be included in the contract, and the 
appropriate clauses in 55 7.104-41 and 
7.104-42 of this chapter shall be used if 
required in accordance with those 
sections. 

(b) Any contractor who has been re¬ 
quired to submit and certify cost or pric¬ 
ing data in accordance with paragraph 
(a> of this section shall also be required 
to obtain cost or pricing data from his 
subcontractors under the circumstances 
set forth in the appropriate clause in 
5 7.104-42 of this chapter. 

(c) When there is adequate price com¬ 
petition, cost or pricing data shall not 
be requested regardless of the dollar 
amount involved. As a general rule, cost 
or pricing data should not be requested 
when it has been determined that pro¬ 
posed prices arc, or are based on. estab¬ 
lished catalog or market prices of com¬ 
mercial items sold in substantial quan¬ 
tities to the general public. Where, how¬ 
ever, despite the willingness of a number 
of commercial purchasers to buy an 
item at such a catalog or market price, 
the purchased c.g..> the contracting offi¬ 
cer) finds that that price is not reason¬ 
able and supports such finding by an 
enumeration of the facts upon which it 
is based, cost or pricing data may be 
requested if necessary to establish a rea¬ 
sonable price; provided, that such find¬ 
ing is approved at a level above the con¬ 
tracting officer. In addition, cost or 
pricing data may be requested, if neces¬ 
sary. where there is such a disparity be¬ 
tween the quantity being procured and 
the quantity for which there Is such a 
catalog or market price that pricing can¬ 


not reasonably be accomplished by com¬ 
paring the two. Where an item is sub¬ 
stantially similar to a commercial item 
for which there is an established catalo,: 
or market price at which substantial 
quantities are sold to the general public 
but the offered price of the former is not 
considered to be “based on" the price of 
the latter in accordance with § 3.807-1 
(b) <2). any requirement for cost or pric¬ 
ing data should be limited to that per¬ 
taining to the differences between Uic 
items if this limitation Is consistent with 
assuring reasonableness of pricing result 
<d> The provisions of this paragraph 
do not apply to awards covered by para¬ 
graph (a)(1) of this section. Cost or 
pricing data shall not be requested prior 
to the award of any contract antidpat i 
to be for $2,500 or less and generally 
should not be requested for modifications 
in those amounts. In procurements 
where it Is anticipated that the contract 
award or modification will be between 
$2,500 and $10,000, cost or pricing data 
generally should not be requested Jn 
almost all awards between $3,500 and 
$10,000 and modifications of $10,000 or 
less, the administrative costs will out¬ 
weigh the pricing benefits which might 
otherwise accrue and some form of price 
analysis is almost always adequate In 
these situations. With respect to pro¬ 
curements where the amount of the 
award or modification is anticipated to 
be between $10,000 and $100,000, cost 
analysis and the obtaining of cost or 
pricing data from contractors shall be 
limited to eases where no satisfactory 
method of price analysis can be found. 

(e> “Cost or pricing data" as used in 
this subpart refers to that portion, of 
the contractor’s submission which Is fac¬ 
tual. The requirement for “cost or pric¬ 
ing data'* subject to certification is satis¬ 
fied when all facts reasonably available 
to the contractor up to the time of agree¬ 
ment on price and which might reason¬ 
ably be expected to affect the price ne¬ 
gotiations arc accurately disclosed to the 
contracting officer or his representative. 
The definition of cost or pricing data 
embraces more than historical account¬ 
ing data; it also includes, where appli¬ 
cable. such factors as vendor quotations, 
nonrecurring costs, changes in produc¬ 
tion methods and production or procure¬ 
ment volume, unit cost trends such as 
those associated with labor efficiency, 
and make-or-buy decisions or any other 
management decisions which could 
reasonably be expected to have a signif¬ 
icant bearing on costs under the pro¬ 
posed contract. In short, cost or pric¬ 
ing data consist of all facts which r an 
reasonably be expected to contribute w 
sound estimates of future costs os well 
as to the validity of costs already in¬ 
curred. Cost or pricing data, beiru: fac¬ 
tual, is that type of information which 
can be verified. Because the contrac¬ 
tor’s certificate pertains to “cost or pric¬ 
ing data." it does not make representa¬ 
tions as to the accuracy of the contrac¬ 
tor’s Judgment as to the estimated por¬ 
tion of future costs or projections H 
does, however, apply to the data upon 
which the contractor’s Judgment l* 
based. This distinction between fact and 
judgment should be clearly understood. 
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§ 3.807-4 Orlifiralc of rurrrnl coot 
or prkinf data. 

When a certification of cost or pricing 
data is required in accordance with 
{3.807-3, a certificate in the form set 
forth below shall be included in the 
contract file along with the memoran¬ 
dum of the negotiation. The contractor 
shall bp required to submit the certificate 
as soon as practicable after agreement 
Is reached on the contract price. 

ConriCAT* or Cummmmt Cobt os Pricing Data 
(Octobss 1064) 

This Is to certify that, to the beat of my 
knowledge and belief, coat or pricing data* 
submitted to the Contracting Officer or his 

representative In support of__* • are 

accurate, complete and current as of the 
date of execution of this certifieste. 

Firm ...-- 


i Date of execution) 


•For definition of "cost or pricing data". 

k« ASPR 3-807.8(0. 

••Describe the proposal, quotation, re¬ 
quest far price adjustments, or other submis¬ 
sion Involved, giving appropriate identify¬ 
ing number (eg.. RFP No. 

•••As a general rule, this date should be 
the date when the contract price was agreed 
to. It hi not Intended that personal knowl¬ 
edge of the contractor's negotiator limits the 
responsibility of the contractor if the con¬ 
tractor had available at the time of the 
agreement Information showing that the ne- 
gotlited price Ls not based on accurate, com¬ 
plete, and current data. Contractors are ex- 
pected to make s reasonable check to ascer¬ 
tain whether the concern had any Informa¬ 
tion not personally known to the contractor's 
negotiator at the time of the agreement and 
which lr, accordance with AfiPB 3-S078 
•hould be disclosed to the contracting officer 
for his consideration. Contractors are not 
expected to make s complete recheck of all 
data or develop a new cost estimate after the 
date of agreement and prior to execution 
of the contract. However, execution of a 
Certificate of Current Coat or Pricing Data 
“hot Intended to relieve a contractor of the 
responsibility for disclosing circumstances 
or events happening subsequent to the date 
of certification but known to the contractor 
prior to the date of contract execution, which 
oould reasonably be expected to have a sig¬ 
nificant bearing on costs under the proposed 
contract. K K 


13.80&-1 Policy. 

'*> Ofncral. it U the policy of the 
of Defense to utilize profit 
jo stimulate efficient contract perform¬ 
ance. Profit generally Is the basic motive 
enterprise. The Government 
Jr® defense contractors should be con- 
***** harnessing this motive to 
JJJ? ror more ^rctive and economical 
performance. Negotiation of 
it^L 0W proflt ** the use of historical 
rages, or the automatic application 
Predetermined percentage to the 
wsi estimated cost of a product, does 
M1< , h prov *4 e motivation to accomplish 
“/L Performance. Furthermore, low 
ovmft* profl * rates on defense contracts 
Jr* 11 are detrimental to the public fn- 
frfw ^ Effective national defense in a 
th7^r , ? t ? se c™*omy requires that 
k^ustrial capabilities be at- 

Dabim! ^ ******* extracts. These ca¬ 
rt*, ** ** c * r * Ycn away from the 

' market If defense contracts are 


characterized by low profit opportuni¬ 
ties. Consequently, negotiations aimed 
merely at reducing prices by reducing 
profits, with no realization of the func¬ 
tion of profit cannot be condoned. For 
each contract in which profit is nego¬ 
tiated as a separate element of the con¬ 
tract price, the aim of negotiation should 
be to employ the profit motive so as to 
impel effective contract performance by 
which overall costs are economically 
controlled. To this end. the profit ob¬ 
jective must be fitted to the circum¬ 
stances of the particular procurement, 
giving due weight to each of the per¬ 
formance. risk, and other factors set 
forth in §5 3 80*-3.808-6. This will re¬ 
sult in a wider range of profits which, 
in many cases, will be significantly 
higher than previous norms. 

<b) Contracts priced on the basis of 
cost analysis. When cost analysis is 
performed pursuant to § 3.807-2, profit 
considerations shall be in accordance 
with the objectives set forth below. As 
an inducement for broad reduction in 
defense costs, the Government should 
establish a profit objective for contract 
negotiations which will: 

(1) Reward the contractor who under¬ 
takes more difficult work requiring 
higher skills: 

(2) Allow the contractor on opportu¬ 
nity to earn profits commensurate with 
the extent of the cost risk he is willing 
to assume—the greater the risk assump¬ 
tion. the greater the profit objeotive 
established: 

<3) Reward those contractors who 
have an excellent record of past per¬ 
formance and conversely penalize those 
contractors whose performance has been 
poor; and 

(4) Reward contractors who provide 
their own facilities and financing or who 
have established their competence 
through prior development work under¬ 
taken at their own risk. 

The weighted guidelines method set forth 
in § 3.808-2 for establishing profit ob¬ 
jectives is designed to provide reason¬ 
ably precise guidance in applying these 
principles. This method, properly ap¬ 
plied. will tailor profits to the circum¬ 
stances of each contract in such a way 
that long range cost reduction objectives 
will be fostered, and a wider spread of 
profits will be achieved. 

(c) Contracts priced without cost 
analysis. On many contracts and sub¬ 
contracts, good pricing does not require 
an examination into costs and profits. 
Where adequate price competition exists 
and in other situations where cost analy¬ 
sis is not required (sec §3.807), fixed- 
price type contracts will be awarded to 
the lowest responsible offerors without 
regard to the amount of their profits. 
Under t he s e circumstances, the profit 
which is anticipated, or in fact earned, 
should not be of concern to the Govern¬ 
ment. In such cases, if a low offeror 
earns a large profit, it should be con¬ 
sidered the normal reward of efficiency 
in a competitive system and efforts 
should not be made to reduce such 
profits. 

§ 3.808-2 Weighted guidelines method. 

(a) General. (1) The weighted guide¬ 
lines method provides contracting offi¬ 


cers with (1) a technique that will insure 
consideration of the relative value of the 
appropriate profit factors described in 
§ 3.808-4 in the establishment of a profit 
objective and the conduct of negotia¬ 
tions: and (11) a basis for documentation 
of this objective. Including an explana¬ 
tion of any significant departure from 
this objective in reaching a final agree¬ 
ment. The contracting officer's analysis 
of these profit factors is based on Infor¬ 
mation available to him prior to nego¬ 
tiations. Such information is furnished 
in proposals, audit data, performance 
reports, pre-award surveys and the Uke. 
No more data on or analysis of costs 
should be required in the establishment 
of a profit objective than is required to 
determine if costs are reasonable. The 
weighted guidelines method shall be used 
in all contracts where cost analysis is 
performed except as set forth in para¬ 
graph (b) of this section. 

<2) The contractor’s proposal will in¬ 
clude cost information for evaluation 
and a total profit figure. Contractors 
shall not be required to submit the de¬ 
tails of their profit objectives but they 
shall not be prohibited from doing so if 
they desire. Elaborate and voluminous 
presentations are neither required nor 
desired and may indicate a low index of 
cost effectiveness, which fact itself 
should be taken into consideration by 
the contracting officer in the appropriate 
section of the weighted guidelines. 

(3) The negotiation process docs not 
contemplate or require agreement on 
either estimated cost elements or profit 
elements, although the details of anal¬ 
ysis and evaluation may be discussed in 
the fact-finding phase of the negotiation. 
If the difference between the contractor’s 
profit objective and the contracting of¬ 
ficer’s profit objective is relatively small, 
no discussion of individual factors may 
be necessary. If the negotiating parties’ 
objectives are relatively far apart, a dis¬ 
closure of weightings and rationale by 
both parties may be made concerning the 
total assigned to Input to Total Perform¬ 
ance. Assumption of Oast Risk, Perform¬ 
ance. Selected Factors and Special Profit 
Consideration. By thus developing a 
mutual understanding of the logic of the 
respective positions, an orderly progres¬ 
sion to final agreement should result. 
Simultaneous, not sequential, agreement 
will be reached on cost, any Incentive 
profit-sharing formulas, or limitation on 
profits, and price. The profit objective 
Is a part of an overall negotiation ob¬ 
jective which, as a going-in objective, 
bears a distinct relationship to the target 
cost objective and any proposed sharing 
arrangement Since the profit is merely 
one of several interrelated variables, the 
Government negotiator shall not com¬ 
plete the profit negotiation without si¬ 
multaneously agreeing on the other vari¬ 
ables. Specific agreement on the exact 
weights or values of the individual fac¬ 
tors is not required and should not be 
attempted. 

(b> Exceptions. (1) Under the fol¬ 

lowing circumstances, other methods for 
establishing profit objectives may be 
used. Generally, it is expected that such 
methods will accomplish the two features 
of the weighted guidelines methods set 





RULES AND REGULATIONS 


5982 

forth in paragraph (a)(1) of this sec¬ 
tion. These circumstances are: 

(1) Architect-engineering contracts; 

<il) Persona] or professional service 

contracts; 

(Ui) Management contracts, e.g.. for 
maintenance or operation of Govern¬ 
ment facilities; 

(iv) Contracts with non-profit organi¬ 
zations where fees are Involved; 

(v) Termination settlements; 

(vl) Engineering services, labor-hour, 
time-and-material. and overhaul con¬ 
tracts providing for payment on a man¬ 
hour. man-day or man-month basis, and 
where the contribution by the contractor 
constitutes the furnishing of personnel 
rather than the output of an Integrated 
research, engineering, or manufacturing 
organization; and 

Cvil) Cost-reimbursement construc¬ 
tion contracts. 

(2) Other exceptions may be made in 
the negotiation of contracts presenting 
unusual pricing situations when specifi¬ 
cally authorized by the head of a procur¬ 
ing activity. 8uch exceptions shall be 
justified in writing and authorized only 
in situations where the weighted guide¬ 
lines method is determined to be unsuit¬ 
able. 

(c) Limitation . In the event this or 
any other method would result in estab¬ 
lishing a fee objective in violation of 
limitations established by statute or this 
subchapter, the maximum fee objective 
shall be the percentage allowed pursuant 
to such limitations. <See i 3.405.) No 
local administrative ceilings on profit 
shall be permitted. 

§ 3.808—3 Profit objective* 

(ft) A profit objective is that part of 
the estimated contract price objective 
or value which, in the Judgment of the 
contracting officer, is appropriate for the 
procurement being considered, covering 
the profit or fee element of the price ob¬ 
jective. This objective should realisti¬ 
cally reflect the total overall task to be 
performed and the requirements placed 
on the contractor. Prior to the negotia¬ 
tion of a contract, change order, or con¬ 
tract modification, where cost analysis 
is undertaken, the negotiator shall de¬ 
velop a profit objective. The weighted 
guidelines method, if applicable, shall be 
used for developing this profit objective. 
If a change or modification is of a rela¬ 
tively small dollar amount and is basi¬ 
cally the same type of work as required 
in the basic contract, the application of 
the weighted guidelines method will gen¬ 
erally result in a profit objective similar 
to the profit objective in the basic con¬ 
tract. and therefore this basic rate may 
be applied to the contract change or 
modification. However. In cases where 
the change or modification calls for sub¬ 
stantially different work, then the basic 
contract profit and the contractor s Input 
to total performance may be radically 
changed and a detailed analysis is neces¬ 
sary. Also, if the dollar amount of the 
change or contract modification is very 
significant in comparison to the contract 
dollar amount, a detailed analysis should 
be made. 

<b) Development of a profit objective 
should not begin until after a thorough 


(1) review of proposed contract work; 

(2) review of all available knowledge re¬ 
garding the contractor, pursuant to Sub- 
part I. Part 1 of this chapter, including 
performance, capability reports, audit 
data, pre-award survey reports and fi¬ 
nancial statements, as appropriate; and 

(3) analysis of the contractor's cost esti¬ 
mate and comparison with the Govern¬ 
ment's estimate or projection of cost. 

§ 3.808—1 Profil fnrtor** 

(a) The factors set forth below shall 
be considered in all cases in which profit 
is to be specifically negotiated. The 
weight ranges listed after each factor 
shall be used in all Instances where the 
weighted guidelines method is used. 


Weight 

range* 

Profit factori 1percent) 

Contractor's input to total per¬ 
formance— 

Direct materials: 

Purchased part*--- lto4 

Subcontracted Items---l to 5 

Other materials-1 to 4 

Engineering labor-...... 9 to 16 

Engineering overhead-—-- 6 to 9 

Manufacturing labor-6 to 9 

Manufacturing overhead-— 4 to 7 

General and administrative ex¬ 
penses ___...... 6 to 6 

Contractor's assumption of contract 

cost risk----- 0 to 7 

Type of contract. 

Reasonableness of cost estimate. 

Difficulty of contract task. 

Record of contractor s perform¬ 
ance . -210+3 


Management. 

Cost Efficiency. 

Reliability of cost estimates 

Cost reduction program accom¬ 
plishments. 

Value engineering accomplish¬ 
ments 

Timely deliveries 

Quality of product. 

Inventive and developmental 
contributions 

Small business and Labor sur¬ 
plus area participation. 

Selected factors-.....-— 2 to +2 

Source of resources. 

Government or contractor 
source of financial and ma¬ 
terial resources. 

Special achievement. 

Other. 

(b) Under the weighted guidelines 
method, the contracting officer shall first 
measure the "Contractor's Input to Total 
Performance" by the assignment of a 
profit percentage within the designated 
weight ranges to each element of con¬ 
tract cost recognized by the contracting 
officer. Such costs are multiplied by the 
specific percentages, which have been 
selected in accordance with g 3.808-5 (b>. 
to arrive at specific dollar profits. 

(c> The suggested categories under the 
Contractor's Input to Total Performance 
are similar to those on the Cost and Price 
Analysis Form <DD Form 633). Often, 
individual proposals will be in a different 
format; but, since these categories are 
broad and basic, they provide sufficient 
guidance to evaluate all other items of 
cost. 

<d) Although certain classifications of 
acceptable cost, including travel, sub¬ 
sistence, facilities, test equipment, special 
tooling, federal manufacturers excise 
taxes, and royalty expenses, may have 


been historically excluded from the ba>:<? 
upon which profit has been compute 
they shall not be excluded when uslr.* 
the weighted guidelines method. 

<e) After the contracting officer bus 
computed a total dollar profit for the 
Contractor's Input to Total Pcrformam 
he shall divide this amount by the total 
recognized costs to determine the com¬ 
posite profit percentage for this factor. 
To this composite percentage, he shall 
then add the specific percentages as¬ 
signed for cost risk, performance, and 
the other selected factors, to arrive at a 
total profit percentage. He shall then 
multiply the total recognized Contract 
costs by this total profit percentage o 
determine the profit objective. A cardi¬ 
nal principle of the weighted guidelii s 
method Ls that the specific percental* 
assigned for cost risk, performance, and 
other factors arc applied to total recog¬ 
nized costs in establishing the profit 
objective. 

g 3.808-5 Alignment of value* lo spe¬ 
cific factor*. 

(a) General. In making his judgment 
of the value of each factor, the contract¬ 
ing officer should be governed by the 
definition, description, and purpose of the 
factors together with considerations for 
evaluating them as set forth herein. 

(b) Contractor's input to total per¬ 
formance. This factor is a measure of 
how much the contractor himself Is ex¬ 
pected to contribute to the overall effort 
necessary to meet the contract perform¬ 
ance requirements in an efficient man nr. 
This factor, which is apart from the 
contractor's responsibility for contract 
performance, takes into account what re¬ 
sources are necessary and what the con¬ 
tractor himself must do to accompli^ a 
conversion of ideas and materials into t he 
final product called for in the contact. 
This is a recognition that within a given 
performance output, or within a given 
sales dollar figure, necessary efforts on 
the part of Individual contractors can 
vary widely in both value and quantity, 
and that the profit objective should re¬ 
flect the extent and nature of the con¬ 
tractor's contribution to total perform¬ 
ance. The evaluation of this factor ie- 
qulres an analysis of the cost content of 
tiie proposed contract as follows: 

(1) Direct materials (purchased parts, 
subcontracted items and other materiel >. 
Analysis of these cost items shall in¬ 
clude an evaluation of the managerial 
and technical effort necessary to obtain 
the required purchased parts, subcon¬ 
tracted Items, and other materials, in¬ 
cluding special tooling. This evaluation 
shall include consideration of the num¬ 
ber of orders and suppliers, and whether 
established sources are available or new 
sources must be developed. The con¬ 
tracting officer shall also determine 
whether the contractor will, for exam¬ 
ple, obtain the material and toollr.K W 
routine orders for readily available sup¬ 
plies (particularly those of substai^ 
value in relation to the total contract 
cost), or by detailed subcontracts for 
which the prime contractor will be re¬ 
quired to develop complex specification* 
involving creative design or close tol¬ 
erance manufacturing requirement* 
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Consideration should be Riven to the 
mansserial and technical efforts neces¬ 
sary for the prime contractor to admin¬ 
ister subcontracts, and select subcon¬ 
tractors, including efforts to break out 
subcontracts from sole sources, through 
the introduction of competition. These 
determinations should be made for pur¬ 
chases of raw materials or basic com¬ 
modities. purchases of processed mate¬ 
rial Including all types of components of 
standard or near-standard characteris¬ 
tics, and purchases of pieces, assemblies, 
subassemblies, special tooling and other 
products special to the end-item. In the 
application of this criterion it should be 
recognized that the contribution of the 
prime contractor to his purchasing pro¬ 
gram might be substantial. This might 
be applicable In the management of sub¬ 
contracting programs involving many 
sources, involving new complex com¬ 
ponents and instrumentation. Incomplete 
specifications, and close surveillance by 
the prime contractor’s representative. 
Recognized costs proposed as direct ma¬ 
terial costs such as scrap charges shall 
be treated as material for profit evalua¬ 
tion. If intracompany transfers are 
accepted at price, in accordance with 
015.205-22(0 of this chapter, they shall 
be evaluated as material. Other intra¬ 
company transfers shall be evaluated by 
individual components of cost, i.e., ma¬ 
terial, labor and overhead. Normally 
the lowest weight for direct material is 
2 percent. A weighting of less than 2 
percent would be appropriate only in 
unusual circumstances when there is a 
minimal contribution by the contractor. 

(2) Engineering labor and manufac - 
tiring labor. Analysis of the engineer¬ 
ing labor and manufacturing labor items 
of the cost content of the contract 
should Include evaluation of the com¬ 
parative quality and level of the engi¬ 
neering talents, manufacturing skills and 
experience to be employed. In evaluat¬ 
ing engineering labor for the purpose of 
•signing profit dollars, consideration 
should be given to the amount of notable 
scientific talent or unusual or scarce en¬ 
gineering talent needed in contrast to 
Journeyman engineering effort or sup¬ 
porting personnel. The diversity, or lack 
wioreof. of scientific and engineering 
specialties required for contract per¬ 
formance and the corresponding need 
ior engineering supervision and coordi¬ 
nation should be evaluated. Similarly, 
jne variety of manufacturing labor skills 
required and the contractor’s manpower 
^sources for meeting these requirements 
should be considered. 

(3) Engineering overhead . manufac - 
*unnp overhead, and general and ad - 
Wnutrative expenses . (i> Analysis of 

overhead items of cost Includes the 

aquation °* ma * e up of these ex¬ 
penses and how much they contribute 
w contract performance. This anal¬ 
ly should include a determination of 
of labor within these over¬ 
toil 0 ?! 5 1111(1 * low would be 

laVvT* 1 ^ lt werc considered as direct 
*r* '“xfcr the contract. The allocable 
nrrSu elem ® nte Should be given the same 
e*iJi t i??? sl<,eraWon tost they would re- 
u they were treated as direct labor. 
DfJi« 0 u r , eleinents of these overhead 
should be evaluated to determine 


whether they are routine expenses such 
as utilities, depreciation, and mainte¬ 
nance, and hence given lesser profit con¬ 
sideration, or whether they arc signifi¬ 
cant contributing elements. The com¬ 
posite of the individual determinations 
in relation to the elements of the over¬ 
head pools will be the profit consideration 
given the pools as a whole. The proce¬ 
dure for assigning relative values to 
these overhead expenses differs from the 
method used in assigning values to the 
direct labor. The upper and lower limits 
assignable to the direct labor are abso¬ 
lute. In the case of overhead expenses, 
individual expenses may be assigned 
values outside the range as long as the 
composite ratio Is within the range. 

<ii) It is not necessary that the con¬ 
tractor’s accounting system break down 
his overhead expenses within the 
classification of engineering overhead, 
manufacturing overhead, and general 
and administrative expenses. The con¬ 
tractor whose accounting system only 
reflects one overhead rate on all direct 
labor need not change his system to cor¬ 
respond with the above classifications. 
The contracting officer In his evaluation 
of such a contractor’s overhead rate 
could break out the applicable sections of 
the composite rate which could be classi¬ 
fied as engineering overhead, manufac¬ 
turing overhead and general and ad¬ 
ministrative expenses and follow the 
appropriate evaluation technique. 

(ill) It is not necessary for the con¬ 
tracting officer to make a separate profit 
evaluation of overhead expenses in con¬ 
nection with each procurement action 
for substantially the same product with 
the same contractor. Once an analysis 
of the profit weight to be assigned the 
overhead pool has been made, the weight 
assigned may be used for future procure¬ 
ments with the same contractor until 
there is a change in the cost composition 
of the overhead pool or the contract 
circumstances. 

(c) Contractor's assumption of con¬ 
tract cost risk, (1) This factor reflects 
the policy of the Department of Defense 
to shift the risk of contract costs to the 
fullest extent practicable to contractors 
and to compensate them for the assump¬ 
tion of this risk. Evaluation of this risk 
requires a determination of (1) the de¬ 
gree of cost responsibility the contractor 
assumes. <ii) the reliability of the cost 
estimates In relation to the task assumed, 
and (ill) the chances of the contractor’s 
success or failure. This factor is spe¬ 
cifically limited to the risk of contract 
costs. Thus, such risks on the part of 
the contractor as reputation, losing a 
commercial market, risk of losing poten¬ 
tial profits in other fields, or any risk 
on the part of the purchasing activity, 
such as the risk of not acquiring an 
effective weapon, are not within the 
scope of this factor. 

(2) The first and basic determination 
of the degree of cost responsibility as¬ 
sumed by the contractor is related to the 
sharing of total risk of contract cost by 
the Government and the contractor 
through the selection of contract type. 
The extremes are a cast-plus-fixed-fee 
contract requiring only that the contrac¬ 
tor use his best efforts to perform a task, 


and a firm fixed-price contract for a 
complex item. Such cost-plus-fixcd-fee 
contract would reflect a minimum as¬ 
sumption of cost responsibility, whereas 
such firm fixed-price contract w'ould re¬ 
flect a complete assumption of cost re¬ 
sponsibility. Therefore, in the first 
step of determining what value is to be 
given for the contractor's assumption of 
contract cost risk, a zero rating shall be 
given to a proposed cost-plus-fixed-fee 
best efforts contract, and a 7-pcrcent 
rating shall be given to a closely priced 
firm fixed-price contract for a new, com¬ 
plex item. 

<3) The second determination is that 
of the reliability of the cost estimates. 
Sound price negotiation requires well- 
defined contract objectives and reliable 
cost estimates. Prior production ex¬ 
perience assists the contractor in pre¬ 
paring reliable cost estimates on new 
procurements for similar equipment and 
does not in any w f ay reduce his cost re¬ 
sponsibility in a firm fixed-price con¬ 
tract. An excessive cost estimate re¬ 
duces the possibility that the cost of 
performance will exceed the contract 
price, thereby reducing the contractor's 
assumption of contract cost risk. 

(4) The third determination is that 
of the difficulty of the contractor's task. 
The contractor’s task can be difficult or 
easy, regardless of the type of contract. 

(5) Contractors are likely to assume 
greater cost risks only If contracting 
officers objectively analyze the risk inci¬ 
dent to proposed contracts and are will¬ 
ing to compensate contractors for it. 
Generally, a cost-plus-fixed-fee contract 
would not Justify a reward for risk in 
excess of 1 percent, nor would a firm 
fixed-price contract justify a reward of 
less than 5 percent. Where proper con¬ 
tract type selection has been made the 
reward for risk by contract type would 
usually fall into the following percentage 
ranges: 

Percentage 

Type of contract ranges 

Cost-plus-fixed-fee___ 0 to 1 

Ooet-plui-lncentlve-fee Including 

co*t Incentlvo only___ I tot 

Oost-plue-lnccntlve-fee Including 
ooet. performance, and delivery 

Incentives_ 1^ to 3 

Fixed-price-Incentive Including cost 

incentive only__ _ _„ tto4 

Fixed-price-Incentive Including cost, 
performance, and delivery Incen¬ 
tives. 3 to S 

Prospective price redetermlnatlon... 4 to 5 
Firm fixed-price__j_ 5 to 7 

(I) These ranges may not be appro¬ 
priate for all procurement situations. 
For Instance, a ftxed-pricc-lncentive con¬ 
tract which is closely priced with a low 
ceiling price and a high incentive share 
may be tantamount to a firm fixed-price 
contract. In this situation, the contract¬ 
ing officer might determine that a basis 
exists for high confidence in the reason¬ 
ableness of the estimate, and that little 
opportunity exists for cost reduction 
without extraordinary efforts. On the 
other hand, a contract with a high cell¬ 
ing and low Incentive formula could be 
considered to contain cost-plus-incen¬ 
tive-fee contract features. In this situa¬ 
tion, the contracting officer might deter¬ 
mine that the Government is retaining 
much of the contract cost responsibility 
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and that the risk assumed by the con¬ 
tractor Is minimal. Similarly, if a cost- 
plus-incentive-fee contract Includes an 
unlimited downward (negative) fee ad¬ 
justment on cost control, it could be 
comparable to a fixed-price-Incentive 
contract. In such a pricing environment 
the contracting officer may determine 
Uiat the Government has transferred a 
greater amount of cost responsibility to 
the contractor that is typical under a 
normal cost-plus-lncentivc-fee contract. 

<ii> The contractor's subcontracting 
program may have a significant impact 
on the contractor’s acceptance of risk un¬ 
der a contract form. It could cause risk 
to increase or decrease in terms of both 
cost and performance. This considera¬ 
tion should be a part of the contracting 
officer’s overall evaluation in selecting a 
factor to apply for cost risk. IL may be 
determined, for instance, that the prime 
contractor has effectively transferred 
real cost risk to a subcontractor and the 
contract cost risk evaluation may. os a 
result, be below the range which would 
otherwise apply for the contract type 
being proposed. It would be expected 
that this situation would be found to 
exist only in a very few extraordinary 
procurement situations under clrcutn- 
stances of (a) a follow-on production 
contract. In which a very substantial 
portion of the total contract costs repre¬ 
sent a single subcontract or a very few 
subcontracts. <b> the subcontractor hav¬ 
ing established his performance on this 
requirement in an ttfller or 

contracts, and <c> the fullest Incentive 
reward and penalty feature on cost per- 
formance having been passed by the 
prime to the subcontractor. In a pro¬ 
curement action In which all of these clr- 
cumstances are found to exist a lower 
than usual profit weight may appro¬ 
priately be applied to the aggregate of 
all recognized costs including th ^sub¬ 
contract portion. The contract cost risk 
evaluation should not be lowered, how¬ 
ever. merely on the basis that a 
substantial portion of the contract costa 
represent subcontracts without any sub¬ 
stantial transfer of contractor's risk, 
since this could result eventually in a 
lessening of the amount of work let on 
subcontracts. _ . 

(Hi) In making a contract cost risk 
evaluation In a procurement action that 
involves definitization of a letter con¬ 
tract. consideration should be given to 
the effect on total contract cost risk as 
a result of having partial performance 
under the letter contract. Under some 
circumstances it may be reasoned that 
the total amount of cost risk lias been 
effectively reduced by the existence of a 
letter contract. Under other circum¬ 
stances it may be apparent that the con¬ 
tractor's cost risk remained substantially 
as great as though a letter contract had 
not been used. To be equitable the de¬ 
termination of a profit weight for appli¬ 
cation to the total of all recognized costs, 
both those incurred and those yet to be 
expended, must be made with considera¬ 
tion to all attendant circumstances, not 
Just to the portion of costs incurred, or 
percentage of work completed, prior to 
definitization. 


(d) Record of contract performance. 

(1) The purpose of this factor Is to moti¬ 
vate contractors to improve their per¬ 
formance by rewarding them for excel¬ 
lent past performance and penalizing 
them for poor performance. Effective 
use of this factor requires that <i) reports 
on the various aspects of past perform¬ 
ance be obtained and evaluated; and (ii) 
thU information be used in such a way 
as to motivate contractors to improve 
their performance. 

(2) Contracting officers should insure 
that an adequate review is made of con¬ 
tractor's past performance in order that 
an objective evaluation of this perform¬ 
ance may be accomplished. For assist¬ 
ance in evaluating the past and present 
performance of a contractor who has en¬ 
caged in advanced development, engi¬ 
neering development or operational sys¬ 
tems development, a transcript of his 
Contractor Performance Evaluation Re¬ 
ports may be requested from the Direc¬ 
tor of Contractor Performance Evalua¬ 
tion. Office of the Assistant Secretary of 
Defense (Installations and logistics). 
Such transcript or a statement that 
there is no record on file shall always be 
obtained for procurements in excess of 
$1,000,000 (see 5 4215 of this chapter). 
Reports of cost reduction monitors, small 
business, iabor surplus and other special¬ 
ists involved in the evaluation of the 
various aspects of contractor perform¬ 
ance should be obtained. 

(3) The evaluation of a particular 
contractor's past performance and the 
Importance placed upon the various sub¬ 
factors listed below should be done In 
such a way as to motivate the contractor 
to improve his performance. For in¬ 
stance, it might be pointless, in evaluat¬ 
ing the performance of an autonomous 
division of a multi-divisional contractor, 
to place emphasis on the performance of 
another autonomous division. Under 
such circumstances, management of the 
division being evaluated might have no 
means for controlling the performance 
of the other division; therefore, empha¬ 
sis on this performance by assigning a 
plus or a minus rating to this factor 
might have a negative affect upon moti¬ 
vation to improve. 

(4) The weight to be assigned to this 
factor Ls arrived at on a Judgment basis 
rather than an arithmetical averaging of 
weights assigned to all factors, depend¬ 
ing upon the particular procurement sit¬ 
uation, and the relative Importance of 
the various factors. For example, an 
evaluation of a particular contractor 
may indicate that his performance was 
satisfactory in most areas, except that 
he showed a preference for doing all 
work in-house nnd a disinclination to 
support Government small business ob¬ 
jectives. In such a case the contracting 
officer may feel that the Importance of 
these factors might Justify the assign¬ 
ment of a lower overall rating for the 
record of past performance. 

(5) As stated above, the purpose of 
this factor Is to reward a contractor for 
excellent past performance and penal¬ 
ize him for poor performance. There¬ 
fore. performance which is rated as 
merely satisfactory should generally be 


assigned a weight of zero. However, a 
contractor who has consistently met con¬ 
tractual requirements may be awarded a 
plus. 

(6) The following factors are to be 
considered in evaluating a contractor i 
performance record: 

(1) Management. Stability and com¬ 
petence of management personnel, their 
willingness and ability to adjust com¬ 
pany resources to meet peculiarly diffi¬ 
cult and changing defense requirement 
are criteria for consideration. The de¬ 
gree of cooperation by the contractor, 
both business and technical, with the ob¬ 
jectives of the Government should be 
considered. 

(ii) Cost efficiency. Low cost per¬ 
formance reflecting economic use of fa¬ 
cilities and manpower, sound purchasing 
methods and subcontracting procedures, 
and effective inventory control are cri¬ 
teria for consideration. Improvement in 
production efficiency through investme nt 
In plant modernization, past product I n 
efficiencies, or lack thereof, effectiven rs 
of the contractor's make-or-buy pro¬ 
gram. purchasing and subcontract 
system and inventory control should be 
evaluated. 

(ill) Reliability of cost estimates . 
Accuracy and reliability of previous cost 
estimates should be considered. 

(iv) Cost reduction program accom¬ 
plishments . Accomplishments of con¬ 
tractors who successfully reduce the cost 
of defense procureme-nt under a cost 
reduction program established in accord¬ 
ance with Department of Defense criteria 
should be considered. 

(v) Value engineering accompli h- 
ments. Outstanding accomplishme: ts 
from value engineering efforts such as 
substantial savings in later contract 
costs, spare parts support, or maimc- 
nance, should be given special coryid- 
eration. This factor should be used in 
recognition of outstanding accomplish* 
menu and is In addition to contractor 
sharing under value engineering incen¬ 
tive provisions in individual contract"- 

(vi) Timely deliveries. The contrac¬ 
tor's delivery record, considering excu a- 
ble delays and the contractor's efforts to 
overcome delays, should be analyzed. 

(vii> Quality of product. Experience 
with the contractor's product reliablety, 
including the rate* of rejection of h» 
product and his acceptance of respon¬ 
sibility for continuing support should dc 
considered. . . , 

<viil> Inventive and developmental 
contributions. Extent and nature oi 
contractor-initiated and financed re¬ 
search, development, design work, prod¬ 
uct engineering, quality control, urya 
manufacturing processes and techniques 
should be analyzed. 

(lx) Small Business and Labor Sur¬ 
plus Area Participation. The contrac¬ 
tor’s policies and procedures which ener¬ 
getically support Government small busi¬ 
ness and labor surplus area programs 
should be given favorable considerately 
Any unusual effort which the contr ^ty 
displays in subcontracting with these 
concerns, particularly for developing 1 
type work likely to result in later produc¬ 
tion nnnortunities. and overall effectIVC- 
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ness of the contractor in subcontracting 
with and furnishing assistance to such 
concerns should be considered. Con¬ 
versely. failure or unwillingness on the 
part of the contractor to support Gov¬ 
ernment small business or labor surplus 
area policies should be viewed as evidence 
of poor performance for the purpose of 
establishing a profit objective. 

(e> Selected factors. The purpose of 
these factors, which may enter into a 
particular procurement situation, is to 
discourage reliance upon Government re¬ 
sources. and to encourage contractors to 
outstanding performance. Therefore, in 
assigning a composite profit percentage 
within the range of —2 to -f 2 for these 
Selected Factors, the Source of Resources 
factor will always be rated from 0 to —2 
percent and the Special Achievement 
factor will always be rated from 0 to -f 2 
perecent. The Other factor may be rated 
with either a plus or a minus. These 
factors will rarely be of equal weight in 
a specific procurement. They should be 
assigned a weight as a group, in accord¬ 
ance with the following criteria: 

(1) Source of resources (Government 
or private). Application of this factor 
calls for an analysts of the contractor’s 
dependence on Government financial as¬ 
sistance or material assistance in the 
form of facilities. Contractor reliance 
upon Government resources shall be dis¬ 
couraged by providing for less favorable 
profit consideration. Commercial facili¬ 
ties to be rented by the contractor will 
be evaluated as contractor furnished. 
Customary progress payments and guar¬ 
anteed loans with normal guarantees 
190 percent or less) shall not be weighted 
in this evaluation. However, other forms 
of financial assistance such as extraor¬ 
dinary progress payments, guaranteed 
loans with abnormal guarantees, or ad¬ 
vance payments shall be considered a 
minus factor. Similarly, the reliance on 
any other type of Government assistance. 
Including facilities shall be evaluated as 
a minus from zero. The contractor who 
uses new Government resources for the 
performance of a contract will be pen¬ 
alized to a greater degree than the con¬ 
tractor who uses existing Government 
resources. 


12) Special achievement , if any . re - 
Qutred in the contract . This factor indi¬ 
cates the need for extra profit considera¬ 
tion when outstanding performance is 
required. Such achievement may be in 
toe form of a special technical require¬ 
ment. such as production of some re¬ 
markable first, or achievements involv¬ 
ing non-technical objectives, such as an 
extraordinarily fast delivery schedule. 

Particular procurement 
Mtuatlons may give rise to the desirabU- 
ly of using a profit factor other than 
jnose in (subparagraphs ( 1 ) and (2) of 
SJVP® 1r *®raph. Such factor shall be 
8X1(1 the reason for its use 
13 811 C documente<1 I* 1 accordance with 


3.<tOg Special profit consideration. 

wl f > ? nt f R £ tors *ho develop military items 
Government assistance arc on- 
th/vtA u° speciaI Profit consideration on 
ln^Lui ms ' consideration shall be 
ttion to the profit objective arrived 


at through the weighted guidelines meth¬ 
od. One to four percent of recognized 
cost is established as the normal range 
of value for this profit factor. The cri¬ 
teria for selection of the specific percent¬ 
age shall be the importance of the de¬ 
velopment in furthering defense pur¬ 
poses,, the demonstrable initiative in de¬ 
termining the need and application of 
the development, the extent of the con¬ 
tractor’s cost risk, and whether the de¬ 
velopment cost w'as recovered directly or 
indirectly from Government sources, 

§3.808-7 Example*. (Revolted] 


PART 4—SPECIAL TYPES AND 
METHODS OF PROCUREMENT 

17. Subpart A is revoked and §9 4.205- 
4(c) and 4.211 are revised, as follows: 

§ 4.205—i Evaluation for award. 


(c) In determining to whom the con¬ 
tract shall be awarded, the contracting 
officer shall consider not only technical 
competence, but also all other pertinent 
factors including management capabili¬ 
ties. cost controls including the nature 
and effectiveness of any cost reduction 
program, and past performances in ad¬ 
hering to contract requirements, weigh¬ 
ing each factor in accordance with the 
requirements of the particular procure¬ 
ment (see 9 1.903 of this chapter). The 
contracting officer shall notify those 
sources whose proposals or offers have 
been determined to be unacceptable of 
that decision in accordance with 9 3.507 
of this chapter. 


§4.211 Scientific* and technical re. 
port*. 

(a) Scientific and technical reports 
are documents written for the perma¬ 
nent record to document results obtained 
from and recommendations made on 
scientific and technical activities relat¬ 
ing to a single project, task, or contract 
or relating to a small group of closely 
connected efforts within the Department 
of Defense Research and Development 
Program. A completed Document Con¬ 
trol Data—R&D (DD Form 1473) is to 
be included in each copy of a scientific 
or technical report required by the con¬ 
tract (See 9 16.807 of this chapter.) 

(b) Wherever a scientific or technical 
report is required as a product of the 
research, development, test and evalua¬ 
tion effort, the contracting officer will 
assure that the requirement for a com¬ 
pleted DD Form 1473 is clearly stated 
and that a complete DD Form 1473 is 
included with each copy of the required 
scientific and technical reports. 

(c) Research and development con¬ 
tracts are required to contain appropri¬ 
ate data clauses as prescribed in Subpart 
B. F*art 9 of this chapter, which usually 
provide, among other things, for the re¬ 
production and use for any purpose of 
the Government of any or all of the in¬ 
formation to be provided under the con¬ 
tract. Contracting officers shall require 
contractors to furnish all such informa¬ 
tion resulting from research or develop¬ 
ment contracts. Scientific and technical 
reports should be reproduced as eco¬ 


nomically as practicable, consistent with 
the reporting needs of the Government. 

(d) It is important that the results of 
research and development contracts be 
made readily available to Government 
activities, and to non-Govemment or¬ 
ganizations and persons who have a need 
to know' in accordance with procedures 
of the Military Departments. Defense 
Documentation Center. Cameron Sta¬ 
tion, Alexandria, Va.. 22314. provides a 
central service for the Interchange of 
scientific and technical information of 
value to Department of Defense agencies 
and contractors. 


PART 5—INTERDEPARTMENTAL AND 
COORDINATED PROCUREMENT 

18. Sections 5.104-1, 6.207, 5.701(b), 
and 5.1106-2 are revised, and in 9 5.1203, 
item 105450 in the table, pertaining to 
Bell Helicopter Co., is changed, to read 
as follows: 

§ 5.104—1 Completely optional Federal 
Supply Schedule*. 

In addition to the Federal Supply 
Schedule contracts described in 99 5.102 
and 5.103, there arc Federal Supply 
Schedules which are completely optional 
for use by any Government purchasing 
activity and on which vendors are not 
required to accept orders. Such Sched¬ 
ules currently exist in the following 
areas: 

rsc Group Title 

25-28-20-38— Motor-Vehicle Parts and Ac¬ 
cessories. Gasoline and Die¬ 
sel Engine and Generator 
Pans, and Road Building 
Machinery Parts. 

74—--- Office Machines (other than 

typewriters). Rental, Re¬ 
pair and Maintenance. 

Except where precluded by administra¬ 
tive expense or urgency considerations, 
optional Federal Supply Schedules shall 
be considered equally with other sources 
by the contracting officer in assuring that 
purchases of items of the type contained 
in such schedules are made to the best 
advantage of the Government, price, de¬ 
livery. service and other factors con¬ 
sidered. This section shall in no way 
minimize the requirements for using 
formal advertising when the situation 
warrants. Where purchases are less 
than $250. the procedure in 9 3.604-1 of 
this chapter will apply. 

8 5.207 Order for service*. 

Orders for repair or refinishing serv¬ 
ices from General Services Administra¬ 
tion sources shall be placed as follow's: 

(a) GSA repair facility. A delivery 
order on Order for Supplies or Services 
(DD Form 1155) (see §3.608-5 of this 
chapter) shall be submitted to the Gen¬ 
eral Services Administration regional of¬ 
fice which normally serves the procuring 
activity. 

<b) Federal Supply Schedules. Deliv¬ 
ery orders on DD Form 1155 will be 
placed directly with the Federal Supply 
Schedule contractors. 

§ 5.701 Authorization and policy re¬ 
lating to placing and filling order*. 

• • • • • 

(b> Each procuring activity, when it 
is in the interest of the Government to 
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do so. may place delivery orders on DD 
Form 1155 (sec I 3.608-6 of this chapter) 
with any other Government department 
or agency for supplies or services that 
any such requisitioned department or 
agency may be in a position to furnish 
or perform or to obtain by contract. 
Generally, an order for supplies or serv¬ 
ices will not be placed with a department 
or agency which is not in a position to 
furnish the supplies or is not equipped 
to perform the services, except that an 
order may be filled by means of an out¬ 
side contract with a commercial source 
of supply if the order Is placed by any 
one of the following: Department of the 
Army, Department of the Navy. Depart¬ 
ment of the Air Force. Department of 
the Treasury, Civil Aeronautics Admin¬ 
istration, or Maritime Commission. An 
order for services shall not be placed with 
a department or agency when such serv¬ 
ices can be performed as conveniently 
or more cheaply by private contractors. 

§ 5.1106-2 Dr terminal ion* and finding*. 

(a) General . (1) When procurement 

Is by negotiation, the Procuring Depart¬ 
ment, except as provided in subpara¬ 
graphs (2) and (3) of this paragraph, 
shall make the determinations and find¬ 
ings In accordance with Subpart C. Part 
3, of this chapter, with respect to coordi¬ 
nated procurement. The Requiring De¬ 
partment shall furnish with the purchase 
request the information required by the 
Procuring Department to develop the de¬ 
terminations and findings. 

(2) With respect to 10 UB.C. 2304(a) 
(13). the Requiring Department shall 
make the determinations and findings in 
accordance with Subpart C. Part 3 of 
this chapter. Two copies of the deter¬ 
minations and findings>ahall be attached 
to the purchase request and shall be 
utilised by the Procuring Department 
as authority for negotiation, and the 
Procuring Department need not make 
further determinations and findings. 

(3) With respect to 10 UB.C. 2304(a) 
(16) and when the procurement agree¬ 
ments under 5 5.1118 (as distinguished 
from single procurement) do not include 
mobilization planning responsibility, the 
Requiring Department shall make the de¬ 
terminations and findings in accordance 
with Subpart C, Part 3 of this chapter. 
Two copies of the determinations and 
findings shall be atached to the purchase 
request and shall be utilized by the Pro¬ 
curing Department as authority for ne¬ 
gotiation. and the Procuring Department 
need not make further determinations 
and findings. With respect to single 
procurement <5 5.1100-2). the Procuring 
Department shall make the determina¬ 
tions and findings. 

<b) ForciQn end products. Where a 
foreign end product is specified by the 
Requiring Department, that Department 
is responsible for determining that a 
domestic source end product is not avail¬ 
able as required by 4 6.102-3(b> of this 
chapter. Two copies of the determina¬ 
tion that a domestic source end product 
is not available shall be furnished to the 
Procuring Department with the military 
interdepartmental purchase request. 


§ 5.1203 Plant roptiunce procurement 
aiiftijDimrnU. 


n*nt 

Index 

No. 

Manufacturer 

Location 

Current 
procure- 
1 i- * r |M 
mobUt. 
cation 

1 w.rwnr 
aslzncd 
to 


Aircraft uJa*:* 



# • • 

m • • 

• • • 

• • • 

lOMfiO 

• • • 

IVII Helicopter 
Co., Divtoloa 
of Hell A cro¬ 
ft pace Carp. 

• • • 

Hurst. Tex., 

Ho* Office 
nklrn* 

Post OINce 

Box 4W. Karl 
Worth. Tex. 

• • • 

Army.* 

• • • 


•lnrlo.tr* fufl plant eocnlranct except that contract 
orrotUiktft an*J award Is limited to Iroquob IlrllcopUrr. 
th» Urpartmmu of the Nary and the Air Kofcr shall 
nocotl ate and award run tract* lor their rcqalrctaeals hr 
other Hell product*. 

PART 6 —FOREIGN PURCHASES 

19. Section 6.102-3 Is revised to read 
as follows: 

§ 6.102-3 Procurement* from other 
Government agencic*. 

(a) Except as provided In paragraph 
(b) of this section, as to any Item which 
is to be acquired by one department or 
agency and subsequently transferred to 
another, compliance with the Buy Amer¬ 
ican Act and application of its exceptions 
are the responsibility of the department 
or agency which first acquires the item. 
For example, if the General Services Ad¬ 
ministration acquires a foreign end prod¬ 
uct pursuant to a GSA determination 
that the cost of "buying American" 
would be unreasonable (see 16.103-3), 
any Defense activity which is procuring 
the product from a GSA stores depot 
shall presume that the product was prop¬ 
erly acquired by GSA and may properly 
be accepted by Defense activities. 

(b) In the case of coordinated pro¬ 
curement under subpart K. Part 5 of this 
chapter, compliance with the Buy Amer¬ 
ican Act is the responsibility of the Pro¬ 
curing Department, except where the 
Requiring Department specifies a foreign 
end product In which case the determi¬ 
nation that a domestic source end prod¬ 
uct is not available shall be the respon¬ 
sibility of the Requiring Department (see 
4 5.1106-2(b) of this chapter). 


PART 7—contract clauses 

20. Sections 7.103-16.7.103-18,7,104-1, 
and 7.104-9 are revised; the introduc¬ 
tory text of 4 7.104-12(a) is revised: and 
the introductory text of 5 7.104-42<a) Is 
revised, as follows: 

§ 7.103-16 Contract Work Hour* Stand* 
ord* Act—Overtime Compensation. 

Insert the contract clause set forth in 

4 12.303-1 of this chapter. Note the in¬ 
troductory provision required by 

5 12.303-2 of this chapter in the case of 
contracts with a State or political sub¬ 
division thereof. 


§ 7.103-18 Equal opportunity. 

Insert the clause set forth In 4 12.802 of 
this chapter. 

g 7.104— 1 Qauocs for contract* involv¬ 
ing ron*truction work. 

(a) In accordance with the require¬ 
ments of I 12.403 of this chapter, insert 
the clauses entitled: 

Da via* Bacon Act. 

Contract Work Hour* Standard* Act— 
Overtime Compensation. 

Apprentices. 

Payrolls and Payroll Records. 

Compliance with Copeland Regulation* 
Withholding of Fund*. 

Subcontracts. 

Contract Termination—Debarment. 
Employee Compensation—Cape Kennedy, 
Patrick Air Force Bose, and Merritt Island 
Launch Area. 

(b) In accordance with the require¬ 
ments of 4 6.204-5 of this chapter, insert 
the clause entitled "Buy American Act". 

8 7.10-4—9 Right* in data. 

In accordance with the requirements 
of Subpart B. Part 9 of this chapter, 
insert one of the contract clauses set 
forth in 44 9.203(b). 9.204-2. or 9.2C6 of 
this chapter, as appropriate. When the 
contract clause in 4 9.203(b) is used, the 
appropriate additional provisions shall be 
added In accordance with the requlr - 
merits in 4 9.203; and the additional pro¬ 
visions In 4 9.204-1 may be added under 
the circumstances set forth In that sec¬ 
tion. When the clause in f 9.203<b) Is 
used, the appropriate "Data—Withhold¬ 
ing of Payment" clause In 4 9.207 shall 
also be used. 

§7.104-12 Military *rairity require¬ 
ment a. 

(a) Except as provided In paragraph 
(b) of this section, insert the following 
clause In all contracts whfch arc da.'- i- 
fled by a Department as "Confidential 
Including "Confidential—Modified Han¬ 
dling Authorized", or higher and In any 
other contracts the performance of which 
will require access to such classified in¬ 
formation or material In those ca^es 
where the situation so warrants because 
of the nature of the item or the condi¬ 
tions under which it Is to be produced, 
the contract shall provide by a separate 
contract provision such additional secu¬ 
rity safeguards as may be required lor 
the protection of that item. When the 
"Military Security Requirements" clause 
is inserted in any contract, the contract¬ 
ing officer or his authorized representa¬ 
tive shall prepare and transmit to the 
contractor, material inspector, security 
officer of the cognizant Military Depart¬ 
ment having cognizance of the facility 
where the prime contract will be per¬ 
formed, and such other agencies as may 
be determined by the Departments, ft 
Security Requirements Check List (DD 
Form 254) in accordance with 116.811 oi 
this chapter. The Security Require¬ 
ments Check List will also be furnish** 
by the contracting Military Department 
to the cognizant security office when a 
classified subcontract Is placed under » 
prime contract which contains the "MiU* 
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tary Security Requirements” clause. 
However. If the procurement la for a re¬ 
search contract, consultant service, 
graphic arts service, alternate storage 
services, or other procurement of serv¬ 
ices In which there Is no requirement for 
a breakdown by classification of the var¬ 
ious elements of the contract, or subcon¬ 
tract, a letter or other written notice of 
classification for the entire contract may 
be used in lieu of the Security Require¬ 
ments Check List 


§ 7.203—16 Contract Work Hour* Stand¬ 
ard* Act—Overtime Com pm nation. 

Insert the contract clause set forth in 
1 12.303-1 of this chapter. Note the in¬ 
troductory provision required by 
I 12.303-2 of this chapter In the case 
of contracts with a State or political 
subdivision thereof. 

g 7.203-18 Equal opportunity. 

Insert the contract clause set forth in 
9 12.802 of this chapter. 


• • • • • 

§ 7.101—12 Subcontractor coal and pric¬ 
ing data. 

(a) The following clause shall be In¬ 
serted in any cost-reimbursement type. 
Incentive, or price rede terminable con¬ 
tract. In addition, it shall also be in¬ 
serted In ail other negotiated contracts 
over $100,000, except where the price 
is based on adequate price competition, 
established catalog or market prices of 
commercial Items sold in substantial 
quantities to the general public, or prices 
set by law or regulation. The contract¬ 
ing officer may include this clause, with 
appropriate reduction in the dollar 
amounts included therein. In other ne¬ 
gotiated contracts where a Certificate of 
Current Cost or Pricing Data is required 
(see 1 3.807-3(ft) (4) of this chapter) in 
connection with initial pricing of the 
contract. 


21. In $ 7.108-1. the clause heading 
and clause paragraph (1) are revised; 
In 17.108-2. the clause heading and 
clause paragraph (k) are revised; 
91 7.203-16. 7.203-18. 7.204-1. 7.204-0. 
7.302-24. 7.303-1. 7.402-16. 7.402-17, and 
7.403-1 are revised to read as follows: 

8 7.108-1 Firm target*. 


lNcr*mr* Pare* Revision (Pnuc Taoget) 
(Jakvaey 1085) 

• • • • • 

(1» Equitable adjustment* under other 
ctaiue*. If an equitable adjustment In the 
contract price It made under any other cIaum 
of UiU contract before the total final price 
u ettablUhed, the adjuttment shall be made 
m the total target coat and in the maximum 
oolhir limit on the total final price and may 
oe made In the total target profit. If such 
an adjustment Is made after the total final 
pnee u established, adjustment shall be 
madc only In the total final price. 

* • s • • 

S <.108-2 Successive targets. 


lKnomvi Puce Revision (8rccustvi 
Target*) (January 1965) 


Equitable adjuttment j under o |Jw 
11 * n suitable adjustment In tfc 
or prtce mftde under any other claui 
t* -f, on k tr * ct before the total final prlc 
esUbllohed. the adjustment shall t 
=2*“ •• target cost and In th 

rojalmum dolUr limit on the toUl final pri< 
U ** mAde ln the total target prrfi 

total nL? 1 ******** u made after th 
hnai price is established, adjustmer 
be mode only In the total Anal prlc 


Wo 83-5 


§ 7.204—1 Clauses for contracts involv. 
ing construction v*ork. 

(a) In accordance with the require¬ 
ments of S 12.403 of this chapter, insert 
the clauses entitled: 

Davls-Bacon Act. 

Contract Work Hours Standards Act— 
Overtime Compensation. 

Apprentices. 

Payrolls and Payroll Records. 

Compliance with Copeland Regulations. 

Withholding or Punds. 

Subcontracts. 

Contract Termination—Debarment. 

Employee Compensation—Cape Kennedy. 
Patrick Air Force Bose, and Merritt Island 
Launch Area. 

(b) In accordance with the require¬ 
ments of 9 6.204-5 of this chapter. Insert 
the clause entitled Buy American Act. 

§ 7.201—9 Rights in data. 

In accordance with the requirements 
of Subpart B. Part 9 of this chapter, in¬ 
sert one of the contract clauses set forth 
in 9f 9.203(b). 9.204-2, or 9.206 of tills 
chapter, as appropriate. When the con¬ 
tract clause in 9 9.203(b) is used, the 
appropriate additional provisions shall 
be added in accordance with the require¬ 
ments of 9 9.203; and the additional pro¬ 
vision in $ 9.204-1 may be added under 
the circumstances set forth in that sec¬ 
tion. When the clause in I 9.203(b) is 
used, the appropriate '‘Data—Withhold¬ 
ing of Payment" clause in 9 9 207 shall 
also be used. 

§ 7.302—24 Batir data clnu*c. 

In accordance with requirements of 
9 9.202 of this chapter, insert the clause 
set forth in 9 9.203(b) with appropriate 
additional or alternate paragraphs as 
prescribed by the Instructions in 99 9.203 
and 9.204-1. and the appropriate "Data— 
Withholding of Payment" clause as set 
forth In 9 9.207. 

§ 7.303—1 d*u*e* for contract* involv¬ 
ing construction work. 

(ft) In accordance with the require¬ 
ments of 9 12.403 of this chapter, insert 
the clauses entitled: 

Darla-Bacon Act. 

Contract Work Hours Standard* Act— 
Over 11 mo Compouaatlon. 

Apprentice*. 

Payroll* and Payroll Record*. 

Compliance with Copeland Regulation* 

Withholding of Fund*. 

Subcontract* 

Contract Termination—Debarment. 

Employee Compenaatlon—Capo Kennedy. 
Patrick Air Force Base, and Merritt Bland 
Launch Area. 


(b) In accordance with the require¬ 
ments of 9 6.204-5 of this chapter, insert 
the clause entitled Buy American Act. 

8 7.402-16 Contract Work Hour* Stand¬ 
ard* Act—Overtime Compro«atiim. 

In accordance with the Instructions 
of 9 12.303 of this chapter, insert the 
clause set forth therein. 

8 7.402—17 Equal opportunity. 

In accordance with the requirements 
of 9 12.802 of this chapter, insert the 
contract clause set forth therein. 

§ 7.403—1 C1au*e* for contract* Involv- 
ing ronfttruction work. 

(a) In accordance with the require¬ 
ments of 9 12.403 of this chapter, insert 
the clauses entitled: 

DavU-Bocnn Act. 

Contract Work Hours Standard* Act— 
Overtime Compensation. 

Apprentice*. 

Payroll* and Payroll Record*. 

Compliance with Copeland Regulation* 
Withholding ol Funds. 

Subcontract*. 

Contract Termination—Debarment. 
Employee Compenaatlon—Cope Kennedy. 
Patrick Air Force Base, and Merritt Bland 
Launch Area. 

(b) In accordance with the require¬ 
ments of 9 6.204-5 of this chapter. Insert 
the clause entitled Buy American Act. 

22. The heading of 8ubpart F Is 
changed; new 9 7.600 Is added; 917.601 
and 7.602 are revised; the clause heading 
of clauses in 91 7.602-1, 7.602-2. and 
7.602-3 ore changed, as follows: 

Subport F—Clauses for Construction 
ond Architect-Engineer Contracts 

§ 7.600 Scope of nuhparl. 

This subpart sets forth uniform con¬ 
tract clauses for use in connection with 
the procurement of construction (see 

9 18.100 of this chapter) and of archi¬ 
tect-engineer services for the production 
and delivery of designs, plans, drawings 
and specifications, or for supervision and 
inspection of construction, or both. For 
format and clauses to be used In a con¬ 
tract for dismantling, demolition or re¬ 
moval of improvements, see 8 16.404 of 
this chapter. 

§ 7.601 General. 

As used throughout this subpart, the 
term "construction contract" means any 
contract (other than a short form con¬ 
struction contract (sec 91 16,401-2 and 
16.402-2 of this chapter), a letter con¬ 
tract, a notice of award, or a modifica¬ 
tion not effecting new procurement) 
which is for construction as defined in 
9 18.101-1 of this chapter. 

8 7.602 Required clau*c* for fixed-price 
construction contract*. 

The following clauses shall be inserted 
in all fixed-price construction contracts, 
except os otherwise provided In this sub¬ 
part. 

6 7.602-1 Definition*. 

Devin moNs (June 1964) 
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| 7.602-2 Spwiftr«lion* and drawing*. 
SPBCtnCATiONa and DtAWTnca (June 10M) 

• • • • • 

| 7.602-3 OimufA. 

Chances (June 1964) 

• • • • • 

23, Section 7.602-4 is revised; in 
§ 7 .602-6, the clause heading of the clause 
in paragraph (a) is changed; I 7.602-7 is 
revised; the clause headings of clauses 
in §§ 7.602-8, 7.602-9. 7.602-11. 7.602-12. 
7.602-13, 7.602-14, 7.602-15, and 7.602-16 
are changed, as follows: 

§ 7.602—1 Changed conditions 

CHANCED CONDITIONS (JUNE 1964) 

The Contractor shall promptly, and before 
such conditions are disturbed, notify the 
Contracting omcer In writing of: (a) sub¬ 
surface or latent physical conditions at the 
site differing materially from those indicated 
In this contract, or (b) unknown physical 
conditions at the site, of an unusual nature, 
differing materially from those ordinarily en¬ 
countered and generally recognized as In¬ 
hering In work of the character provided for 
In this contract. The Contracting Officer 
shall promptly Investigate the conditions, 
aud If he finds that such conditions do so 
materially differ and cause an Increase or 
decrease In the Contractor's cost of. or the 
time required for, performance of this con¬ 
tract. an equitable adjustment shall be made 
and the contract modified In writing accord¬ 
ingly. Any claim of the Contractor for ad¬ 
justment hereunder shall not be allowed 
unless be has given notice as above required; 
or unless the Contracting Officer grants a 
further period of time before the date of 
Anal payment under the contract. If the 
parties fall to agree upon the adustment to 
be made, the dispute shall be determined as 
provided in the "Disputes" clause of this 
contract. 

When Standard Form 23-A is used, the 
words “Disputes clause of this contract" 
in the foregoing paragraph need not be 
substituted for "Clause 6 of these Gen¬ 
eral Provisions". In accordance with 10 
UJ3.C. 2306(f). prior to the pricing of any 
modification pursuant to the "Changed 
Conditions" clause that is expected to 
exceed $100,000. except where the price 
is based on adequate price competition, 
established catalog or market prices of 
commercial items sold in substantial 
quantities to the general public, or prices 
set by law or regulation, the contracting 
officer shall require the contractor to 
furnish a Certificate of Current Cost or 
Pricing Data (see 5 3,807-4 of this chap¬ 
ter) and shall assure that the contract 
includes or is modified to Include a de¬ 
fective pricing data clause (see 
5 7.104-29). 
g 7.602-6 Dispute#. 

(a) Except as provided in paragraph 
<b> of this section, insert the following 
clause: 

Disputes (June 1964) 


§ 7.602-7 Pa y m en t s to contractor. 

(a) Except as provided in paragraph 
<b) of this section, insert the following 
clause: 

Payment to Contractor (June 1964) 

<a) The Government will pay the contract 
price aa hereinafter provided. 

(b) The Government will make progress 
payment# monthly aa the work proceeds. 


or at more frequent Intervale aa determined 
by the Contracting Officer, on estimate# ap¬ 
proved by the Contracting Officer. If re¬ 
quested by the Contracting Officer, the Con¬ 
tractor shall furnish a breakdown of the 
total contract price showing the amount 
included therein for each principal category 
of the work, in such detail as requested, to 
provide a basis for determining progress pay¬ 
ments. In the preparation of estimates the 
Contracting Officer, at his discretion, may 
authorize material delivered on the site and 
preparatory work done to be taken into con¬ 
sideration. Material delivered to the Con¬ 
tractor at locations other than the site may 
also be taken Into consideration (1) If such 
consideration Is speclflcaUy authorized by 
the contract and (2) if the Contractor fur¬ 
nishes satisfactory evidence that he has 
acquired title to such material and that It 
will be utilized on tbe work covered by this 
contract. 

(c) In making such progress pay menu, 
there shall be retained 10 percent of the 
estimated amount until Anal completion and 
acceptance of the contract work. However, 
if the Contracting Officer, at any time after 
50 percent of the work has been completed. 
Ands that satisfactory progress Is being made, 
he may authorize any of the remaining pro¬ 
gress payments to be made In full. Also, 
whenever the work Is substantially complete, 
the contracting Officer. If he considers the 
amount retained to be in excess of the 
amount adequate for the protection of the 
Government, at hta discretion, may release to 
the Contractor all or a portion of such excess 
amount. Furthermore, on completion and 
acceptance of each separate building, public 
work, or other division of the contract, on 
which the price is stated separately In the 
contract, payment may be made therefor 
without retention of a percenUge. 

(d) All material and work covered by pro¬ 
gress payments made shall thereupon become 
the sole property of the Government, but 
this provision shall not be construed as re¬ 
lieving the Contractor from the sole respons¬ 
ibility for all material and work upon which 
payments have been made or tbe restoration 
of any damaged work, or as waiving the right 
of the Government to require the fulAliment 
of all of the terms of the contract. 

(e) Upon completion and acceptance of all 
work, the amount due the Contractor under 
this contract s h all be paid upon the pres¬ 
entation of a properly executed voucher and 
alter the Contractor shall have furnished the 
Government with a release, if required, of all 
claims against the Government arising by 
virtue of this contract, other than claims 
In stated amounts as may be specifically 
excepted by the Contractor from the oper¬ 
ation of the release. If the Contractor's 
claim to amounts payable under the contract 
has been assigned under the Assignment of 
Claims Act of 1940, as amended (31 Ufl.C. 
203. 41 UB.C. 15). a release may also be re¬ 
quired of the assignee. 

(b) Where <1> the contract amount 
exceeds one million dollars, and (2) the 
time of performance, specified originally, 
exceeds one year and (3) where the re¬ 
tained percentage provided for in para¬ 
graph <c) of the clause above gTeatly ex¬ 
ceeds the amount necessary for the pro¬ 
tection of the Government, paragraph 
<c> of the clause may be modified by 
adding the following: 

Where the time originally speclAcd for 
completion of this contract exceeds one year, 
the Contracting Officer, at any time after 50 
percent of the work has been completed. If 
he Ands that satisfactory progress Is being 
made, may reduce the total amount retained 
from progress payments to an amount not 
less than 10 percent of the estimated value 
of the work remaining to be done under the 


contract or 114 percent of the total contract 
amount, whichever Is the higher. In com¬ 
puting the total oontract amount, for th« 
purposes of the preceding sentence, the con¬ 
tract amount for any separate building, pub¬ 
lic work, or other division of the contract 
on which the price is stated separately m 
the contract and on which payment has been 
in full. Including retained percent age 
thereon under this clause shall be excluded. 

g 7.602—8 Assignment of claim*. 

Assignment or Claims (Junk 1964) 


§ 7.602-9 Material and workmanship. 
Material and Workmanship (June 1964) 

• • • • • 

§ 7.602-11 Inspection and acceptance. 
Inspection and Acceptance (June 1964) 

• • • • • 

§ 7.602—12 Superintendence by con¬ 
tractor. 

Superintendence By Conteactoe 
(June 1964) 


§ 7.602-13 Permits and responsibi lilies. 
Permits and Responsibilities (June 1964) 


§ 7.602-14 Condition* affecting the 
work. 

Conditions Aitecting the Work (Jukx 
1964) 


§ 7.602-15 Other contracts. 

Or nm Contracts (June 1964) 


§ 7.602—16 Patent indemnity. 

Patent Indemnity (June 1964) 


24. Section 7.602-18 is revised; the 
clause heading In § 7.602-19 is chanr^d; 
§§7.602-20. 7.602-23, and 7.602-26 are 
revised; new §§ 7.602-32. 7.602-33. 7.603- 
34, 7.602-35. 7.602-36. and 7.602-37 are 
added: § 7.602-38 Is reserved; ne* 
§§ 7.602-39, 7.602-40. 7,602-41. 7.602-42, 
7.602-43. 7.602-44, 7.602-45, and 7.602-46 
are added, a s follows: 

§ 7.602-18 Covenant against continpcn! 

fee*. 

Insert the clause set forth In § 7.103- 

20 . 

§ 7.602-19 Officials not to benefit. 
OmciALs Not To Benettt (June 1964) 

• • • • • 

§ 7.602-20 Buy American. 

In accordance with § 6.204 of thll 
chapter, insert the clause set forth Ui 
§ 6.204-5. 

§ 7.602-23 I.*bor standard* providoiw* 

In accordance with § 12.403 of this 
chapter, insert the clauses entitled: 

Davis-Bacon Act. 

Contract Work Hours Standards Act- 
Overtime Compensation. 

Apprentices. 

Payrolls and Payroll Records. 

Compliance with Copeland Regulations. 
Withholding of Funds. 

Subcon tracts. 

Contract Termination—Debarment. 
Employee Compensation—Cape KenB^jy* 
Patrick Air Force Base and Merritt l*!** 10 
Launch Area. 
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| 7.602-26 Small business. 

(a) Utilization of small business con¬ 
cerns. In accordance with i 1.707-3(a) 
of this chapter, insert the clause act forth 

t therein. 

<b> Small business subcontracting 
prvrjram. In accordance with $ 1.707-3 
(c) of this chapter, insert the clause in¬ 
cluded therein. 

§ 7.602-32 Composition of Contractor. 
C' v position or Contracto* (January 
1066 ) 

If this Contractor hereunder It comprised 
of more than one legal entity, each tuch en¬ 
tity shall be jointly and severally liable 

hereunder. 


§ 7.602-33 Site Invest i gat ion. 

Srra I a vcstication (Janvast 1966) 


The Contractor acknowledge# tliflt be bos 
investigated and satisfied himself as to the 
conditions affecting the work. Including but 
not restricted to those bearing upon trans¬ 
portation , disposal, handling and storage of 
materials, availability of labor, wnter. elec¬ 
tric power, roads and uncertainties of 
weather, river stages, tides or similar physi¬ 
cal conditions at the site, the conformation 
sod vudtuotte of the grouud. the character 
of equipment and facilities needed prelim¬ 
inary to and during prosecution of the work. 
The Contractor further acknowledges that 
he has satisfied himself as to the character, 
quality and quantity of surface and subsur¬ 
face materials or obstacles to be encountered 
Insofar as this information is reasonably 
ascertainable from an Inspection of the site, 
including all exploratory work done by the 
Government, ns well os from information 
presented by the drawings and specifications 
made a port of this contract. Any failure 
by the Contractor to squalnt himself with 
the available Information wUl not relieve 
him from responsibility for estimating prop¬ 
erly the difficulty or coat of successfully per¬ 
forming the work. The Government ns- 
■umn m> responsibility for any conclusions 
or Inte rpretatlons made by the Contractor 
on the basis of the Information made avail¬ 
able by the Government. 

8 7.602-34 Protection of existing vege¬ 
tation, structures, utilities, and im¬ 
provements. 

PlOTEXTION of KXUfTXNC VSGXTATION, 8 t*VC- 

TVMtX, UtIUTU*, AND IMPROVEMENTS (JAX- 

tlA4T 19Q6) 


(a) Tlie Contractor will preserve and pro¬ 
tect ull existing vegetation such as trees, 
ahnibe, and grass on or adjacent to the site 
o* warIt which Is not to be removed and 
which doeo not unreasonably Interfere with 
the ooiutmetioo work. Care will be taken In 
removing trees authorised for removal to 
**** damage to vegetation to remain tn 
place. Any limbs or branches of trees broken 
curing such operations or by the careless op¬ 
eration of equipment, or by workmen, shall 
dc trimmed with a clean cut and painted with 
approved tree pruning compound as dl- 
aT 1 by th * Contracting Officer. 

Co) Tbt Contractor will protect from dam- 
#«c all existing Improvements or utilities at 
lh « «te of the work, the location of 
ich is made known to him. and will repair 
■him* 10 !? ftxiy d* 10 *®*® to such facilities re- 
from f*dlwre to comply with the rc- 
T rrmenta of this contract or the failure 
sn^^r 1 ? rra ®°®ehle care In the perform- 
„ ' ° f lh ® work, ir the Contractor fail. 
n r-.i„ Y?? 6 * re P | dr any such damage 
* tnptly, the Contracting Officer may have 
th _ neCez *ry work performed and charge 
thc coet toncot to the Contractor. 


S 7.602—35 Operations and storage areas. 

OnpunoNs and 6to rack Abzas 
(Jan vast 1965) 

(a) All operations of the Contractor (In¬ 
cluding storage of materials) upon Govern¬ 
ment premises shell be confined to areas au¬ 
thorized or approved by the Contracting Of¬ 
ficer. The Contractor shall hold and save 
the Government, its officers and agents, free 
and harmless from liability of any nature oc¬ 
casioned by his operations. 

(b) Temporary buildings (storage sheds, 
shops, offices, etc.) may be erected by the 
Contractor only with the approval of the 
Contracting Officer, and shall be built with 
labor and materials furnished by the Con¬ 
tractor without expense to the Government. 
Such temporary buildings and utilities shall 
remain the property of the Contractor and 
shall be removed by him at his expense upon 
the completion of the work. With the writ¬ 
ten consent of the Contracting Officer, such 
buildings and utilities may be abandoned and 
need not be removed. 

(c) The Contractor shall, under regula¬ 
tions prescribed by the Contracting Officer, 
use only established roadways or construct 
and use such temporary roadways as may be 
authorized by the Contracting Officer. Where 
materials are transported in the prosecution 
of the work, vehicles shall not be loaded 
beyond the loading capacity recommended by 
the manufacturer of the vehicle or prescribed 
by any Federal. State or local law or regula¬ 
tion. When it Is necessary to cross curbings 
or sidewalks, protection against damage shall 
be provided by the Contractor and any dam¬ 
aged roads, curbings, or sidewalks shall be 
repaired by, or at the expense of the Con¬ 
tractor. 

§ 7.602-36 Progress charts and require¬ 
ments for overtime work. 

Pmocaraa Chabts and Rkquxbxm *nts row 
OvraiTMx Work (Jajtoaxt 1966) 

(a) The Contractor shall within 6 days or 
within such time as determined by the Con¬ 
tracting Officer, after date of commencement 
or work, prepare and submit to the Contract¬ 
ing Officer for approval a practicable sched¬ 
ule. showing the order in which the Con¬ 
tractor proposes to carry on the work, the 
date on which he will start the several salient 
features (including procurement of mate¬ 
rials. plant and equipment) and the contem¬ 
plated dates for completing the same. The 
schedule shall be In the form of a progress 
chart of suitable scale to indicate appro¬ 
priately the percentage of work scheduled for 
completion at any time. The Contractor 
■hall enter on the chart the actual progress 
at such intervals ns directed by the Contract¬ 
ing Officer, and shall immediately deliver to 
the Contracting Officer three copies thereof. 
If the Contractor falls to rubznft a progress 
schedule within the time herein prescribed, 
the Contracting Officer may withhold ap¬ 
proval of progress payment estimates until 
such time as the Contractor submits the re¬ 
quired progress schedule. 

(b) If. tn the opinion of thc Contracting 
Officer, the Contractor falls behind the prog¬ 
ress schedule, the Contractor shall take such 
stepa as may be necessary to Improve his 
progress and the Contracting Officer may re¬ 
quire him to Increase the number of shifts, or 
overtime operations, days of work, or the 
amount of construction plant, or an of 
them, and to submit for approval such sup¬ 
plementary schedule or schedules in chart 
form os may be deemed necessary to demon¬ 
strate the manner In which the agreed rate 
of progress will be regained, all without ad¬ 
ditional coat to the Government. 

(c) Failure of the Contractor to comply 
with the requirements of the Contracting 
Officer under this provision shall be grounds 


for determination by the Contracting Officer 
that thc Contractor Is not prosecuting the 
work with such diligence as will Insure com¬ 
pletion within the time specified. Upon such 
determination the Contracting Officer may 
terminate the Contractor's right to proceed 
with the work, or any separable part thereof. 
In accordance with the clause of the contract 
entitled "Termination for Default—Damages 
for Delay—Time Extensions." 

§ 7.602-37 Subcontractor*. 

SnucoimucToas (January 1966) 

Within 7 days after the award of any sub¬ 
contract either by himself or a subcontractor, 
the Contractor shall deliver to the Contract¬ 
ing Officer a statement setting forth the namo 
and address of the subcontractor and a sum¬ 
mary description of the work subcontracted 
The Contractor shall at the same time fur¬ 
nish a statement signed by the subcontractor 
acknowledging the inclusion In his subcon¬ 
tract of the clauses of this contract entitled 
"Equal Opportunity". "DavU-Bacon Act". 
"Contract Work Hours Standards Act—Over - 
time Compensation", "Apprentices", '•pay¬ 
rolls and Payroll Records". "Compliance With 
Copeland Regulations", "Withholding of 
Funds", "Subcontracts" and "Contract Ter¬ 
mination—Debarment". Nothing contained 
In this contract shall create any contractual 
relation between the subcontractor and the 
Government. 

§ 7.602-38 [Reserved] 

§ 7.602—39 Use and possession prior lo 

completion. 

Us* and Possession Patna To Complktiok 
(Janvast 1965) 

The Government shall have the right to 
take possession of or use any completed or 
partially completed part of thc work. Such 
possession or use shall not be deemed an 
acceptance of any work not completed in ac¬ 
cordance with the contract. While thc Gov¬ 
ernment is in such possession, the Contrac¬ 
tor. notwithstanding the provisions of the 
clause of this contract entitled "Permits and 
Responsibilities." shall be relieved of the 
responsibility for loss or damage to the work 
other than that resulting from the Contrac¬ 
tor'* fault or negligence. If such prior pos¬ 
session or use by the Government delays the 
progress of the work or causes additional 
expense to the Contractor, an equitable ad¬ 
justment In the contract price or the time of 
completion will be msde and the contract 
shall be modified In writing accordingly. 

§ 7.602—40 Cleaning up. 

Cijcanino Up ( Januaby 1965) 

The Contractor shall at all times keep the 
construction area. Including storage areas 
used by him. free from accumulations of 
waste material or rubbish and prior to com¬ 
pletion of the work remove any rubbish from 
thc premises and all tools, scaffolding, equip¬ 
ment. and materials not the property of the 
Government. Upon completion of the con¬ 
struction the Contractor shall leave the work 
and premises in a clean, neat and workman¬ 
like condition satisfactory to the Contracting 
Officer. 

§ 7.602—11 Additional definitions. 

Addition ax. Dowmom (Janvast 1965) 

(a) Wherever In the specifications or upon 
the drawings the words "directed", "re¬ 
quired". "ordered", "designated", "pre¬ 
scribed", or words of like Import ore used. 
It shall be understood that the "direction", 
"requirement", "order", "designation", or 
"prescription", of the Contracting Officer Is 
Intended and similarly thc words "approved", 
"acceptable", "satisfactory" or words of like 
Import shall mean "approved by" or "accept- 
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ablo to**, or "satisfactory to** the Contracting 
Officer, union otherwise expressly stated. 

(b) Where "as shown", "a* Indicated*', “a* 
detailed", or words of similar Import are 
used. It shall be understood that the ref¬ 
erence is made to the drawings accompany¬ 
ing this contract unless stated otherwise. 
The word "provided" as used herein shall be 
understood to mean "provided complete in 
place", that is "furnished and installed*’. 

§ 7.602—42 Accident prevention. 

(a) Normally the following clause 
concerning safety controls, records, re¬ 
ports and corrective action to be taken 
shall be inserted. 

Accident Prevention (January IMS) 

(a) In order to provtde safely controls for 
protection to the life and health of employees 
and other persons; for prevention of damage 
to property, materials, supplies, and equip¬ 
ment; and for avoidance of work, interrup¬ 
tions in the performance of this contract, the 
Contractor shall comply with all pertinent 
provisions of Corps of Engineers Manual. EM 
385-1-1, dated 13 March 1958, entitled "Gen¬ 
eral Safety Requirements", as amended, and 
will also take or cause to be taken such addi¬ 
tional measures as the Contracting Officer 
may determine to be reasonably necessary for 
tho purpose. 

(b) The Contractor will maintain an ac¬ 
curate record of, and wiU report to the Con¬ 
tracting Officer in the manner and on the 
forms prescribed by the Contracting Officer, 
exposure data and all accidents resulting in 
death, traumatic injury, occupational dis¬ 
ease, and damage to property, materials, sup¬ 
plies and equipment incident to work per¬ 
formed under this contract. 

(c) The Contracting Officer will notify the 
Contractor of any noncompliance with the 
foregoing provisions and the action to be 
taken. The Contractor shall, after receipt of 
such notice, immediately take corrective ac¬ 
tion. Such notice, when delivered to the 
Contractor or his representative at the site 
of the work, shall be deemed sufficient for 
tho purpose. If the Contractor falls or re¬ 
fuses to comply promptly, the Contracting 
Officer may Issue an order stopping all or 
part of the work until satisfactory corrective 
action has been token. No part of tho time 
lost due to any such stop orders shall be 
made the subject of claim for extension of 
time or for excess costs or damages by the 
Contractor. 

<d) Compliance with the provisions of this 
article by subcontractors will be the respon¬ 
sibility of the Contractor. 

(b) In contracts involving work of 
long duration or of hazardous character, 
the following paragraph (e) will be added 
to the above clause: 

(e) Prior to commencement of the work 
the Contractor will: 

(1) submit In writing his proposals for 
effectuating this provision for accident pre¬ 
vention; 

(3) meet In conference with representa¬ 
tives of the Contracting Officer to discuss 
and develop mutual understandings relative 
to administration of the over-all safety pro¬ 
gram. 

§ 7.602—13 Government inspectors. 
Government Inspectors (Januart 1965) 

The work will be conducted under the 
general direction of the Contracting Officer 
and Is subject to Inspection by his appointed 
Inspectors to insure strict compliance with 
the terms of the contract. No Inspector is 
authorised to change any provision of the 
specifications without written authorization 
of the Contracting Officer, nor shall the pres¬ 
ence or absence of an Inspector relieve the 


Contractor from any requirements of the 
contract. 

g 7.602—44 Commencement, prosecu¬ 
tion and completion of work. 

Commencement. Prosecution and Comple¬ 
tion or Work (January 1965) 

The Contractor wUl be required to com¬ 
mence work under this contract within 
...... calendar days after the date of re¬ 
ceipt by him of notice to proceed, to prose¬ 
cute said work diligently, and to complete 
the entire work ready for use not later than 

.....__ The time stated for completion 

shall include final clean-up of the premises. 

§ 7.602—15 Contract drawings, maps and 
specification*. 

Contract Drawings, Maps and Specifications 
(January 1M5) 

(r) ____sets (five unless otherwise 

specified herein) of large scale contract draw¬ 
ings, maps and specifications will be fur¬ 
nished the Contractor without charge except 
applicable pubUcatlons incorporated into the 
technical provisions by reference. Additional 
sets will be furnished on request at the coet 
of reproduction. The work shall conform to 
tho following contract drawings and maps, 
all of which form a part of these specifica¬ 
tion* and are available In the office of 


(Address) 

Title Pile Drawing No. 

(b) Omissions from the drawings or speci¬ 
fications or the misdescription of details of 
work which are manifestly neeceoary to carry 
out the Intent of the drawings and specifica¬ 
tions. or which arc customarily performed, 
shall not relieve the Contractor from per¬ 
forming such omitted or misdescribed de¬ 
tails of the work but they shall be performed 
as if fully and correctly set forth and de¬ 
scribed in the drawings and specifications. 

(c) The Contractor shall check all draw¬ 
ings furnished him immediately upon their 
receipt and shall promptly notify the Con¬ 
tracting Officer of any discrepancies. Figures 
marked on drawings shall In general be fol¬ 
lowed in preference to scale measurements. 
Large scale drawings shall In general govern 
small scale drawings. The Contractor shall 
compare all drawings and verify the figures 
before laying out the work and will be re¬ 
sponsible for any errors which might have 
been avoided thereby. 

§ 7.602—16 Price adjustment for sus¬ 
pension, delays or interruption of 
work. 

The following clause shall be included 
In fixed-price construction contracts: 

Price Adjustment for Sututnsion, Delays, 
or iNTXiuiurnoN or Work (November 1961) 

(a) The Contracting Officer may order tho 
Contractor In writing to suspend all or any 
part of the work for such period of time as 
he may determine to be appropriate for the 
convenience of the Government. 

(b) If. without the fault or negligence of 
the Contractor, the performance of all or any 
part of the work Is for an unreasonable period 
of time, suspended, delayed, or Interrupted 
by an act of the Contracting Officer in the 
administration of the contract, or by hi* fatl- 
ure to act within the time specified In the 
contract (or if no time Is specified within a 
reasonable time), an adjustment shall be 
made by the Contracting Officer for any In¬ 
crease in the cost of performance of the 
contract (excluding profit) necessarily caused 
by the unreasonable period of suoh suspen¬ 
sion, delay, or Interruption, and the contract 
shall be modified in writing accordingly. No 


adjustment shall be made to the extent that 
performance by the Contractor would have 
been prevented by other causes even If the 
work had not been so suspended, delayed, or 
Interrupted. No claim under this clause shall 
be allowed (I) for any costs Incurred more 
than twenty days before tho Contractor shall 
have notified the Contracting Officer in writ¬ 
ing of the act or failure to act involved (but 
this requirement shall not apply where i 
suspension order has been issued), and (U) 
unless the claim. In an amount stated, ts 
asserted In writing as soon as practicable 
after the termination of such suspension, de¬ 
lay, or interruption but not later than the 
date of final payment under the contract. 
Any dispute concerning a quesUon of fact 
arising under this clause shall be subject to 
the Disputes clause. 

25. Sections 7.603 and 7.603-1 are re¬ 
vised; 5 7.603-5 is revoked; $« 7.G02-9. 

7.603- 12, 7.603-13. 7.603-15, 7.603-22. 

7.603- 23, 7.603-24. 7.603-25, and 7.603-26 
are revised, to read as follows: 

§ 7.603 Clause* for fixed-price construr- 
lion contracts to be u*cd when ap¬ 
plicable. 

§ 7.603-1 Notice to Government of la¬ 
bor dispute*. 

Insert the clause set forth In § 7.IOC 4 
In all contracts for items on the DOD 
Master Urgency List. 

§ 7.603—5 Rights in data. [Revoked] 
§ 7.603—9 Subcontracts. 

In accordance with } 3.903-1 of thii 
chapter, insert the appropriate subcon¬ 
tracts clause, modified if appropriate . 

§ 7.603-12 Workmen’s compensation 
insurance overseas. 

In accordance with l 10.403 of this 
chapter, insert the clause set forth there¬ 
in. 

§7.603-13 Taxes. 

In accordance with the requirenn nt* 
of $ 11.403-2 of this chapter, in contract* 
to be performed outside the United 
States, its possessions and Puerto Rico, 
insert one of the clauses set forth in 
paragraphs (a) and (b) thereof, or It 
no tax agreement has been executed 
between the United 8tates and the for¬ 
eign country and tax relief ts not avail¬ 
able, insert the clause in 6 11.404 of this 
chapter. 

§ 7.603—15 Performance of work b? 
contractor. 

In accordance with the requirements 
of l 18.104 of this chapter, insert the 
following clause: 

Performance or Work by Contract' s 
(January 1065) 

The Contractor shall perform on the slt^ 
and with his own organization, work equiv¬ 
alent to at least (words) percent* (figure*) 
of the total amount of work to be perform* 1 
under the contract. If, during the progrsM 
of the work hereunder, the Contractor re¬ 
quests a reduction In such percentage; ana 
tho Contracting Officer determines that u 
would be to the Government’s advantnf^ 


•The required percentage shall be tb* 
maximum consistent with customary or nee* 
eftsary specialty subcontracting, ooin P , 
and magnitude of the work, and shall no*, j* 
less than 20 percent, except for housing ooo- 
tracts In which it shall not be less than 
percent. 
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U* percentage of the work required to be 
performed by the Contractor may be reduced; 
provided, written approval of such reduction 
U obtained by the Contractor from the Con¬ 
flicting Officer. 

5 7.603-22 Govern incnt-furnUhcd prop, 
rrty clause for fixecl-prirr contract*. 

Insert the clause set forth in ft 13.702 
of this chapter in contracts for construc¬ 
tion under which the Government is to 
furnish to the contractor material, spe¬ 
cial tooling, or industrial facilities con¬ 
sistent with 9 13.303 of this chapter. 

§ 7.6031-23 Fixed-price incentive con¬ 
tract <Iau*c. 


The following clause shall be inserted 
in all negotiated contracts providing for 
a fixed price with provision for an adjust¬ 
ment reflecting the efficiency and econ¬ 
omy exorcised by the contractor during 
performance of the contract. 


iKCXNTivr Paxes Revision (Janoaky 1965) 


ft) General The total contract price ut 
forth in this contract os It may have been 
modiAcd. consists of unit prices, lump sum 
pricwt or a combination thereof, and such 
total contract price is a total target price 
which includes a total target profit of 

. percent of total target costs. The 

total target price shall be revised In accord- 
nice with tbo provisions of this clause: Pro¬ 
dded, That the total amount paid under this 
contract -•'hall not exceed (1) the aggregate of 
the prices of the lump sum Items, plus (ll) 
the unit prices of the estimated quantity 
Items times the actual quantity of such 
Items, plus (Hi) percent of the sum 

of 0) and (11) above. 

fb> Sn&tntirloi* of data. Within _ 

<Ujm alter completion of ail work and serv- 
Joiea to be performed under this contract, the 
Contractor shall submit (I) a detailed state- 
»*nt nf costs incurred in the performance 
« this contract; (11) such other Information 
as the Contracting Officer may require; and 
UUi a price Ust of all materials, supplies and 
property the cost of which is Included In 
♦iL*” 0 ' 6 w kksh are on hand upon comple¬ 
tion of the work. Where the Contractor falls 
to submit the required data within the time 
JP^clfled, no further payment may be made 
oy the Contracting Officer untU the data arc 
furnished. 


(c) Price revision. Upon submission of 
2 atA by paragraph (b) above, 

the Contractor and the Contracting Officer 
promptly establish the total adjusted 
pnee tn accordance with the following: 

1*? .° n to* basis of the Information re¬ 
ared by paragraph <b) above, the Con- 
™?tor and the Contracting Officer shall es- 
£biUh by iifgoUatlon the total adjusted cost 
"wnably incurred or to be incurred for and 
Properly allocable to the work and services 
pwionncd under this contract and accepted 
°F thr Government. 

total adjusted price of the work 
Performed under this contract 
published by adding to the total 
if Zip coet ' ** negotiated under (1) above, 
the pr\xeed« of any disposition of Otfn- 
Jriventory in accordance with (g) 
in Wl aUcn *'*n<* for profit determined 
"Accordance wtth (3) below. Provided, 
Tlm ,n no event shall the total 
^ price exceed the amount computed 
.?f** aAncc ^to paragraph (a) above, 
tn Tht alJow ance for profit with respect 
\uv* ^ mLr * ct “boll be determined as fol- 
' Object to the provisions and 11mlta- 
»et forth In subparagraph (2) above: 


When she total ad¬ 
justed cost is — 
Equal to the total 
target oost. 
Greater than the 
total target cost. 


Less than the to¬ 
tal target cost. 


The allowance for profit 
is— 

Total target profit. 

Tl tal target profit less 

-percent („__ 

&) of the amount by 
which the total ad¬ 
justed cost exceeds the 
total target cost 

Total target profit plus 

-percent (_” 

of the amount by 
which the total ad¬ 
justed cost is loss than 
the total target cost. 


(d) Records. (1) The Contractor shall 
maintain books, records, documents, and 
other evidence, sufficient to reflect properly 
ail direct and Indirect costs of whatever na¬ 
ture claimed to have been incurred for the 
performance of this contract. However, no 
material change will he required to be made 
in the Contractor’s accounting procedures 
and practices If they conform to generally 
accepted accounting practice* ond If the cost 
data required to be furnished under (b) 
above are readily ascertainable. Each sub¬ 
contract placed by the Contractor hereunder 
on other than a firm fixed-priced basis (i) 
shall provide that the subcontractor shall 
maintain books, records, documents, and 
other evidence, sufficient to reflect properly 
all direct and indirect costs of whatever na¬ 
ture claimed to have been Incurred in the 
performance of such subcontract and (11) 
shall require each such subcontractor to In¬ 
sert the entire substance of this subpara¬ 
graph. including this (li). In all hla subcon¬ 
tracts which are on other than a firm fixed- 
price basis. 

(2) The Government may at all reason¬ 
able times xnake such examination or audit 
as the Contracting Officer may require of the 
Contractor’s books, records, documents, and 
other evidence pertinent to the performance 
of this contract. 

(•) Certification. An authorised respon¬ 
sible official of the Contractor shall certify 
on each statement of costs submitted to the 
Contracting Officer pursuant to (b) above 
that the incurred costs are based upon the 
records of the Contractor, that such records 
reflect generally accepted accounting prin¬ 
ciples and practices normally followed by the 
Contractor, and that such costs are correct 
to the best of hts knowledge and belief. 

(f) Subcontracto. (l) No subcontract 
placed under this contract shall provide for 
payment on a cosl-plus-a-perccntage-of-cost 
bools; and the Contractor shall not, without 
the prior written consent of the Contracting 
Officer, place any subcontract which Is on a 
cost-plus-a-fce basis and which would In¬ 
volve a total price In ere ess of *10,000. In¬ 
cluding the fee. The Contracting Officer 
may. tn his discretion, ratify In writing any 
such cost-plus-a-fee subcontract and such 
action shall constitute the consent of the 
Contracting Officer as required by this sub- 
paragraph (1), 

(2) Each subcontract placed by the Con¬ 
tractor hereunder (i) shall provide that 
the Government may at all reasonable times 
make such examination or audit as the Con¬ 
tracting Officer may require of the subcon¬ 
tractor's books, records, documents, and 
other evidence, pertinent to the performance 
of the subcontract and (11) shall require each 
such subcontractor whose subcontract la on 
other than a firm fixed-price basis to Insert 
the entire substance of this subparagraph, 
including this (11), In all hla subcontracts. 
The term “subcontract", as used In this sub¬ 
paragraph (2) only, excludes firm fixed-price 


subcontracts not In excess of *2.500 and sub¬ 
contracts for utility services at rates estab¬ 
lished for uniform application to the gen¬ 
eral public. 

(g) Contractor inventory. Any mAterlAis, 
supplies and property the cost of which la 
allocable to the contract and Included in 
the total adjusted cost, which are on hand 
upon the completion of the contract, shall be 
disposed of in accordance wtth the applicable 
Government regulations covering the dispo¬ 
sition of Contractor inventory and any pro¬ 
ceeds of such disposition shall be used to re¬ 
duce the total adjusted cost established pur¬ 
suant to paragraph (c) above. Any mate¬ 
rials. supplies and property which are on 
Irand upon the completion of the contract, 
which are not allocable to the oontract and’ 
as to which no costs have been Included in 
the total adjusted cost, shall be and remain 
the property of the Contractor. 

<h) Contract modification. The total ad¬ 
justed price, as determined In accordance 
with paragraph (c) above, shall be evidenced 
by a modification to this contract signed by 
the Contractor and the Contracting Officer. 
Such final oontract price shall apply to all 
work and services performed under this 
contract. 

(I) Adjustment of payment estimates If 
At any time It appear* that the final con¬ 
tract price will be substantially greater or 
leas than (I) the aggregate of the prices of 
the lumpsum Items, plus (11) the unit prices 
of the estimated quantity Items times the 
actual quantity of such Items completed, the 
Contracting Officer may adjust each pay¬ 
ment estimate thereafter to be made under 
the contract by Increasing or decreasing the 
net amount of such payment estimate by the 
Indicated percentage of variation: Provided„ 
however. That In no event shall the percent¬ 
age of Increase exceed that Indicated in par¬ 
agraph (a) (111) above. Any adjustment of 
payment estimate* under this paragraph 
shall in no way limit or affect the price revi¬ 
sion to be computed in accordance with 
the provisions of this clause. 

(J) Limitation on payments . Notwith¬ 
standing any provisions of this contract au¬ 
thorizing greater payment, the total of all 
amounts paid or payable under this con¬ 
tract, until price revision has been msda to 
the full extent permitted by this contract, 
shall not exceed the sum of the following 
items an reported by the Contractor from 
time to time os hereinafter provided: (1) the 
total amount of costs (estimated to tho ex¬ 
tent necessary) that have been reasonably 
Incurred for and are properly allocable to 
the contract and (11) the total amount of 
target profit used In establishing the total 
target price and allocable by direct propor¬ 
tion to the work or services performed 
Within 45 days after the end of each quar¬ 
ter of the Contractor’s fiscal year, beginning 
for the quarter in which work or services 
are first performed under this contract and 
as of the end of each quarter thereafter, the 
Contractor shall submit a statement setting 
forth the respective amounts of each of the 
two numbered items next above, together 
wtth the total of all amounts paid or pay¬ 
able under this contract as of the end of each 
such quarter. If on any quarterly statement 
the total of the amounts paid exceeds the 
sum of the two numbered Items above, this 
gross excess shall he paid immediately by 
the Contractor to the Government or cred¬ 
ited against existing unpaid bllllngB. 

(k) Disagreement . If the Contractor and 
the Contracting Officer are unable to agree 
upon the final contract price within 60 days 
after the date on which the data required 
by (b) above are to be submitted or within 
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such further time u specified by the Con¬ 
tracting Officer, the Contracting Officer shall 
resolve the disagreement by Issuing a de¬ 
cision pursuant to the clause of this contract 
entitled ‘'Disputes/* 

(I) Termination (ft) In the event of a 
complete termination, the amount payable 
to the Contractor shall be established In ac¬ 
cordance with the clause of this contract 
entitled “Termination for Convenience of 
the Government'* or •Termination for De¬ 
fault—Damages for Delay—Time Extension** 
as applicable. 

(II) In the event of a partial termination, 
the amount payable to the Contractor as to 
the work and services terminated shall be 
established in accordance with the clause of 
this contract entitled *‘Termination for the 
Convenience of the Government’* or •‘Ter¬ 
mination for Default — Damages for Delay— 
Time Extensions'* as applicable. As to the 
work and services not terminated the pro¬ 
visions of this clause shall apply. 

§ 7.603—2*1 Shop drawings. 

(a) Insert the following clause, with 
the appropriate addition in paragraph 
(b) of this section, In contracts requir¬ 
ing the submission of shop drawings for 
review prior to construction: 

Shop Doawlnos (Januamt 1065) 

The Contractor shall submit to the Con¬ 
tracting Officer for approval .... copies 
(four unless otherwise indicated herein) 
of all shop drawings as called for under the 
various headings of these specifications. 
These drawings shall be complete and de¬ 
tailed. If approved by the Contracting Offi¬ 
cer, each copy of the drawings will be Iden¬ 
tified as having received such approval by 
being so stomped and dated. The Contrac¬ 
tor shall make any corrections required by 
the Contracting Officer. If the Contractor 
considers any correction Indicated on the 
drawings to constitute a change to the con¬ 
tract drawings or specifications, notice as 
required under the clause entitled 
“Changes” will be given to the Contracting 

Officer. _ sets (three unless otherwise 

indicated herein) of all shop drawings will 
be retained by the Contracting Officer and 
one set will be returned to the Contractor. 
The approval of the drawings by the Con¬ 
tracting Officer shall not be construed as a 
complete check, but wlU Indicate only that 
the general method of construction and de¬ 
tailing la satisfactory. Approval of such 
drawings will not relieve the Contractor of 
the responsibility for any error which may 
exist as the Contractor shall be responsible 
for the dimensions and design of adequate 
connections, details, and satisfactory con¬ 
struction of aU work. 

(b) "A s built” shop drawings may be 
required for the permanent record of the 
using agency. 

<1) When reproducible shop draw¬ 
ings are required, the following provi¬ 
sion shall be added to the clause in para¬ 
graph (a) of this section: 

Upon the completion of the work under 
this contract, the Contractor shall furnish 
a complete set of reproducible* of all shop 
drawings as finally approved. These draw¬ 
ings shall show all changes and revisions 
made up to the time the equipment is com¬ 
pleted and accepted. 

<2) If reproducible shop drawings are 
not required, the following provision 
shall be added to the clause in paragraph 
(a> of this section: 

Upon the completion of the work under 
this contract, the Contractor shall furnish 
__ complete sets of prints of all shop draw¬ 
ings as finally approved. These drawings 


shall show changes and revisions mode up 
to the time the equipment is completed and 
accepted. 

§ 7.603-25 Physical data. 

(a) All the information concerning 
local conditions pertaining to the per¬ 
formance of the contract work, which 
has been made available to the Con¬ 
tractor should be referenced into the 
contract by completing the clause set 
forth in paragraph (b) of this section. 
Wherever test borings, analyses, or hy¬ 
drographic data are to be made available 
to the Contractor, the wording of this 
special clause should be such as only to 
inform the Contractor as to the source 
of the data and where it may be 
examined. 

(b) Contract clause: 

Physical Data (Januast 1065) 

Information and data furnished or re¬ 
ferred to below are furnished for the Con¬ 
tractor's information. However, it is 
expressly understood that the Government 
wUl not be responsible for any interpreta¬ 
tion or conclusion drawn therefrom by the 
Contractor. 

(a) The physical conditions indicated on 
the drawings and in the specifications are 
the result of site investigations by (Insert 
investigational methods used, such as sur¬ 
veys, auger borings, core borings, test pits, 
probings, test tunnels, etc.) 

(b) Weather Conditions. (Insert sum¬ 
mary of weather records and warnings.) 

(c) Transportation facilities. (Insert the 
summary of transportation facilities acces¬ 
sible to project, availability, and limitations.) 

(d) -_-_ (Insert other pertinent 

Information.) 

g 7.603-26 Disputes concerning labor 
standards. 

Insert the following clause In all con¬ 
tracts subject to the Davis-Bacon Act. 

Dqsfutcs Cowers* ing La nos Standards 
(Jantjaxy 1965) 

Disputes arising out of the labor stand¬ 
ards provisions of this oaQtract shall be sub¬ 
ject to the Disputes clause except to the 
extent such disputes Involve the meaning 
of classification* or wage rates contained in 
the wage determination decision of the Sec¬ 
retary of Labor or the applicability of the 
labor provisions of the contract which ques¬ 
tions shall be referred to the Secretary of 
Labor In accordance with the procedures of 
the Department of Labor. 

26. New *$ 7.603-27. 7.603-26, 7.603-29, 

7.603- 30, 7.603-31. 7.603-32, 7.603-33, 

7.603- 34, 7.603-35. 7.603-36. 7.603-37. 

7.603- 38. 7.603-39, 7.603-40. and 7.603-41 
are added, as follows: 

§7.603-27 Variations in estimated 
quantity contracts. 

Insert the following clause In contracts 
containing estimated quantity items 
when the Contracting Officer has re¬ 
served the right to vary the estimated 
quantity during the performance of the 
work to accommodate actual conditions 
encountered: 

Vabxatxoks in Estimated Quantities 
(Januast 1965) 

Where the quantity of a pay Item In this 
contract la an estimated quantity and where 
the actual quantity of such pay item varies 
more than fifteen (15%) percent above or 
below the estimated quantity stated in this 
contract, as it may hereafter be modified, 
an equitable adjustment In the contract unit 


price shall be made upon demand of either 
party. If the quantity variation is such u 
to cause on Increase in the time necessary 
for completion, the Contracting Officer 
upon receipt of a written request for on u. 
tension of time within ten (10) days from 
the beginning of such delay, or within «uch 
further period of Ume which may be granted 
by the Contracting Officer prior to the da it 
of final settlement of the contract, ascertain 
the facts and make such adjustment for 
extending the completion date os in his 
judgment the findings Justify. If the par¬ 
ties fail to agree upon on equitable adjust* 
ment in the contract price or tlmr the 
dispute shall be determined as provided 
In the clause of this contract entitled “Dis¬ 
putes *•. 

§ 7.603—28 Identification of Coxcr*. 

men I furnished property. 

Insert the following clause when re- 
qulred. The point at which the Gov¬ 
ernment-furnished property will be de¬ 
livered to the Contractor should be 
specifically stated as a part of the in¬ 
formation furnished under the sttfdsl 
clause on physical data (see 5 7.603-25). 
Special provisions may be required in 
addition to the clause herein to cover 
Government or another Contractor s in¬ 
stallation, preparation for operation, or 
testing of equipment. 

Identification or Govx*nment PVxrmni* 
Pbcwxett ( Januast 1965) 

The Government will furnish to the Coo- 
tractor the following property to be incor- 
porated or installed In the work or used la 
1U performance. Such property will be fur¬ 
nished f o b. railroad cars at the place speci¬ 
fied In paragraph__ or fx>h. truck it 

the project site and the Contractor will be 
required to accept delivery when mode, pay¬ 
ing any demurrage incurred, and unloading 
and transporting the property to the job 
site at his own expense. AU such property 
will be installed or Incorporated into the 
work at the expense of the Contractor, ta¬ 
lcs* otherwise Indicated herein. The Cos- 
tractor shall verify the quantity and condi¬ 
tion of such Government-furnished property 
when delivered to him. acknowledge receipt 
thereof in writing to the Contracting Officer, 
and in case of damage to or shortage of suck 
property, he shall within 24 hours rrpert 
in writing such damage or shortage to tks 
Contracting Officer. 

Quantity Item Description 


§ 7.603-29 Salvage materials ss4 
equipment- 

insert the following clause In contracts 
which involve Government-! u n i UhM 
property which is to be salvaged and 
reused: 

Salvage Materials and Equipment (Jaxvot 
1965) 

The Contractor shall maintain adeqUAt* 
property control reoords far all material*® 
equipment specified to be salvaged. Tw® 
records may be In accordance with the Cce* 
tractor's system of property control, if •£*■ 
proved by the property administrator TO* 
Contractor shall be responsible for the Ade¬ 
quate storage and protection of all 
materials and equipment and shall rvpieca 
at no cost to the Government. sU salvif* 
materials and equipment which are broken w 
damaged during salvage operation* M v* 
result of his negligence, or while in his csra 

§ 7.603-30 Availability and «*«■ of 
utility services. 

Insert the following clause In contract* 
for performance at Government installs- 










FEDERAL REGISTER 


.'.993 


Thursday, April 29, 1965 


lions when it Is determined that Govern¬ 
ment-owned and operated utility systems 
and supplies are adequate for the needs 
of and of the Contractor as well as 

die Government. 

AVAILAJIIUTT or Utility Ser vices (January 
1945) 


It tons been determined by the Contracting 
CKBcer that Government-owned and operated 
utility systems and supplies arc adequate for 
the needs and use of the Contractor as well 
m the Government. All reasonably required 
amounts of water, gas. electricity, etc., will 
be made Available to the Contractor by the 
Government from existing system outleu and 
supplle* The Contractor shall, at hla own 
expense, make all temporary connectlona and 
I ns tall distribution lines and meters, aa re¬ 
quired. to determine the amount of water, 
pis or electricity used by him and such utili¬ 
ties will be paid for by or charged to tbs Con¬ 
tractor at prevailing rates charged to the 
Ooremment or, In the event the water, gas 
or electricity Is produced by the Government 
at reasonable rates aa determined by the 
Contracting Officer. All temporary lines will 
be furnished, installed, connected, and main¬ 
tained by the Contractor In a workmanlike 
manner satisfactory to the Contracting Offi¬ 
cer and ahull be removed by the Contractor 
in Uks manner at hla expense prior to final 
acceptance of the construction. 


§ 7.603-31 Layout of work. 

Insert the following clause in construc¬ 
tion contracts on a lump sum basis ex¬ 
cept in contracts for (a> airfield pave¬ 
ment const ruction, (b) dredging, and <c) 
unit price contracts in which the pay¬ 
ment quantity is to be established by field 
surveys. 


Layout or Work ( January 1065) 


l‘Uc Contractor shall lay out his work from 
Government established base lines and bench 
marks Indicated on the drawings and shall 
be responsible for all measurements in con¬ 
nection therewith. The Contractor shall fur¬ 
nish, at his own expense, all stakes, tem¬ 
plates, platforms, equipment, tools, and 
materials and labor os may be required In 
laying out any part of tire work from the 
base lines and bench marks established by 
the Government. The Contractor will be 
held responsible for the execution of the 
work to such line* and grades as may be 
established or indicated by the Contracting 
Officer. It shall be the responsibility of the 
Contractor to maintain and preserve all 
stakes and other marks established by the 
Contracting Officer until authorized to re- 
tnoye them If such marks are destroyed, 
oy the Contractor or through hla negligence, 
prior to their authorized removal, they may 
T? ^aced by the Contracting Officer at his 
k Ttlc «xpcnse of replacement will 

oe deducted from any amounts due or to be¬ 
come due the Contractor. 


§ < 603-32 Miftplnccd material. 

Insert the following clause in all con¬ 
tracts Involving work near or on navi¬ 
gable waterways. 


MtspLACTD Matthias (January 1045 j 
8hould the Contractor, during the pre 

dak J'Z?'}**- dum P* UW. overt 
wax, or misplace any material, plant, 
«blMry or ,p p u. nce . whlch , n op 
Contracting Omcor may be dang 
S**!*** the Conti 

"* d r * nM " e the same will 
The Contractor .hall 
^tatenotlce. with description and 
CKVm ob * trucU °na, to the Contra 
mart * i,"f pector ' when required 
ume JL • UC ^Jobstruction, untl 

removed. Should he refuse, ne 


or delay compliance with the above require¬ 
ments, such obstructions may bo removed by 
the Contracting Officer, and the ooet of such 
removal may be deducted from any money 
due or to become due the Contractor, or may 
be recovered under his bond. The liability 
of the Contractor for the removal of a vessel 
wrecked or sunk without fault or negligence 
shall be limited to that provided in Sections 
15. 19, and 20 of the River and Harbor Act 
of March 3, 1899. (33 U.S C 410 et seq ) 

§ 7.603—33 Signal lights 

Insert the following clause in all con¬ 
tracts requiring the use of marine 
equipment. 

Signal Uohts (January 1965) 

The Contractor shall display signal lights 
and conduct his operations In accordance 
with the General Regulations of the Depart¬ 
ment of the Army and of the Coast Guard 
governing lights and day signals to be dis¬ 
played by lowing vessels with tows on which 
no signals can be displayed, vessels working 
on wreck*, dredges, and vessels engaged In 
laying cables or pip© or In submarine or bank 
protection operations, lights to be displayed 
on dredge pipe lines, and day signals to be 
displayed by vessels of more than 65 feet in 
length moored or anchored In a fairway or 
channel, and the passing by other vessels of 
floating plant working In navigable channels, 
os approved by the Secretory of the Army (33 
CPR 301.1-201.16) and the Commandant, 
U3. Coast Guard (33 CFR 00 18-60.3la and 
33 CFR 95.51-95 70). 

§ 7.603—3-1 Identification of employer*. 

A clause substantially as follows shall 
be inserted in all construction contracts 
where identification is required for se¬ 
curity or other reasons: 

iDXNTincAnoN or Employ «xs (January 1965) 

Tile Contractor shall be responsible for 
furnishing to each employee and for requir¬ 
ing each employee engaged on the work to 
display such Identification as may be ap¬ 
proved and directed by the Contracting Offi¬ 
cer. All prescribed Identification shall im¬ 
mediately bo delivered to the Contracting 
Officer, for cancellation upon the releaso of 
any employee. When required by the Con¬ 
tracting Officer the Contractor ahall obtain 
and submit fingerprints of all persons em¬ 
ployed or to be employed on the project 

§ 7.603-35 Superintendence of *«ib- 
ronlrwclors. 

Insert the clause set forth below in 
contracts for work of a highly technical 
and complicated nature requiring ex¬ 
traordinary control by the Contractor of 
the several parts of the work, or in con¬ 
tracts covering work spread over several 
places on the site of work. 

SUPrRtK7RKDKNCK OP SUBCONTRACTORS 

(January 1965) 

(a) The Contractor shall be required to 
furnish the following, In addition to the 
superintendence required by the Oenerttf 
Provision entitled ’‘Superintendence by Con¬ 
tractor” : 

(I) If more than 50 percent and less than 
70 percent of the value of the contract work 
is subcontracted, one superintendent shall 
be provided at the site and on the Contrac¬ 
tor’s payroll to be responsible for coordinat¬ 
ing. directing, inspecting and expediting the 
subcontract work. 

(II) If 70 percent or more of the value of 
the work is subcontracted, the Contractor 
ahall be required to furnish two such super¬ 
intendents to be responsible for coordinating, 
directing, Inspecting and expediting the sub¬ 
contract work. 


(b) If the Contracting Officer, At any time 
after 50 percent of the subcontracted work 
has been completed, finds that satisfactory 
progre.se is being made, he may waive oil or 
part of the above requirement for additional 
superintendence subject to the right of the 
Contracting Officer to reinstate such require¬ 
ment If at any time during the progress of 
the remaining work he finds that satisfactory 
progress la not being made. 

§ 7.603-36 Time extension* for delay* 
to elements of the work. 

The following clause shall be inserted 
In contracts in which there are separate 
completion dates for various items of 
work and liquidated damages are pro¬ 
vided for: 

Tims Extension* (January 1965) 

Notwithstanding any other provisions of 
this contract It is mutually understood that 
the time extensions for changes in the work 
will depend upon the extent, if any, by which 
the changes cause delay In the completion of 
the various elements of construction. The 
change order granting the time extension 
may provide that the contract completion 
date will bo extended only for those specific 
elements so delayed and that the remaining 
contract completion dates for all other por¬ 
tions of the work will not be altered and 
may further provide for an equitable re¬ 
adjustment of liquidated damages pursuant 
to the new completion schedule 

§ 7.603-37 Payment for mobilization 
urn! preparatory work. 

Insert one of the appropriate follow¬ 
ing clauses in contracts containing a sep¬ 
arate bid item for mobilization and 
preparatory work with the approval of 
the head of the procuring activity. 

(a) In major construction contracts 
requiring major or special items of plant 
and equipment or large stock piles of 
material which are considered to be in 
excess of the type, kind and quantity 
presumed to be normal equipment of a 
Contractor qualified to undertake the 
work, insert the following clause. 

Paymrnt for Mobilization and Prrtaratory 

Work, Paymrnt Itoi No._(January 

1965) 

(a) Payments will be made under this 
contract on the actual expenditures made 
by the Contractor for mobilization and pre¬ 
paratory work under payment Item No._ 

os follows: The Contractor may submit to 
the Contracting Officer certified accounts of 
the actual payments made by him for con¬ 
struction plant exceeding flo.OOO in value 
per unit, as appraised by the Contracting 
Officer at the site of the work, acquired for 
the execution of the work: for the trans¬ 
portation of all plant and equipment to the 
site; for material purchased for the prosecu¬ 
tion of the contract, but not to be Incorpo¬ 
rated In the work: for construction of camps, 
access roads or railroads, trailer courts, mess 
balls, dormitories or living quarters, field 
headquarters facilities and construction 
yards, and for personal services and hire of 
plant on work preparatory to commencing 
actual work on the construction items for 
which payment Is provided under the termn 
of the oontmet. Accounts so submitted must 
be accompanied by certificate of the Con¬ 
tractor. supported by receipted bills or certi¬ 
fied copies of payrolls and freight bills, show¬ 
ing that he has acquired satd construction 
plant and material free from all encum¬ 
brances and agreement that It will not be 
removed from the site and that structures 
and facilities prepared or erected for the 
proaecutlon of the contract work will be 
maintained and not dismantled prior to the 
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completion and acceptance of the entire work 
without the written permission of the Oon- 
tracting Officer. If the Contracting Officer 
finds that aald construction plant, material, 
equipment and the mobilization and prepar¬ 
atory work performed are suitable and neces¬ 
sary to the efficient prosecution of the con¬ 
tract and that the said preparatory work 
has been done with proper economy and 
efficiency, payment, less the prescribed re¬ 
tained percentage, will be made therefor to 
the Contractor. Payment for construction 
plant, material and structures and facilities 
prepared or erected for prosecution of the 
contract work shall not exceed the cost 
thereof to the Contractor lees the estimated 
value upon the completion of the contract 
os determined by the Contracting Officer. In 
no event shall such payment exceed 100 per¬ 
cent of the cost to the Contractor of any 
such Items which have no appreciable salvage 
value and 75 percent of the coat to the Con¬ 
tractor of such items which have an appre¬ 
ciable salvage value. No payment will be 
made In reimbursement of the premium paid 
on the performance bond or payment bond. 
The findings of the Contracting Officer as 
to the suitability and value of the construc¬ 
tion plant, equipment, materials, structures 
or facilities shall not be subject to appeal. 

(b) Payments for mobilisation and pre¬ 
paratory work will be made in accordance 
with (a) above, and such paymenU will 
be deducted from the contract price for Item 

No._**Mobilization and Preparatory 

Work'* until the total amount thus charged 
to this Item reduces this Item to zero, after 
which no further payments will be made 
under this Item. If the total of such pay- 
menu made does not reduce this item to 
zero, the balance will be paid to the Con¬ 
tractor In the final payment under the con¬ 
tract The retained percentage will be paid 
In accordance with the clause of this con¬ 
tract entitled ‘'Payments to Contractor". 

«b) (1) In contracts involving major 
mobilization expense of plant, equip¬ 
ment and materials other than such as 
are covered in paragraph (a) of this 
section, which is occasioned by the loca¬ 
tion or nature of the work; such as 
mobilization at an offshore location or 
towing a dredge to a remote location, 
insert the following clause: 

Mosn-TXATIOM AMO DXMOBtUZATtOM. PAYMENT 

Item No -(Januast 1965) 

(a) All cosU connected with the mobilisa¬ 
tion and demobilisation of all of the con¬ 
tractor's dredging plant and equipment will 
be paid for at the contract lump sum price 

for this Item-percent (.percent) 

of the lump sum price will be paid to the 
Contractor upon completion of his mobilisa¬ 
tion at the work site. The remaining. 

(_...» percent) will be Included in the 

flnAl payment for work under this contract 

lb) In the event the Contracting Omcer 
considers that the amount In this Item 
(_percent), which represents mobili¬ 

sation. does not bear a reasonable relation 
to the cost of the work in this contract, the 
Contracting Officer may require the Con¬ 
tractor to produce cost data to Justify this 
portion of the bid. Pal lure to Justify such 
price to the satisfaction of the Contracting 
Officer will result In payment of actual mobi¬ 
lization costa, as determined by the Con¬ 
tracting Officer at the completion of mobili¬ 
zation. and payment of the remainder of 
this item in the final payment under thla 
contract. The determination of the Con¬ 
tracting Officer Is not subject to appeal. 

<2) The percentage of the lump sum 
price, for mobilization and demobiliza¬ 
tion in paragraph <a> of the above 
clause, attributed to mobilization should 
generally be sixty percent (60%) and the 


remaining forty percent (40%) consid¬ 
ered to be the cost of demobilization. 
These percentages may be varied to re¬ 
flect the situation contemplated under 
the particular contract, but in no event 
should mobilization exceed eighty per¬ 
cent (80%) of the payment item. 

§ 7.603-58 Exclusion of periods in com¬ 
puting completion schedule*. 

Insert the following clause in contracts 
which provide that no work will be 
required between certain dates: 

Exclusion or Periods in Computing Comple¬ 
tion Schedules (Januabt 1905) 

No work will be required during the period 

between_and-Inclusivo 

and such period has not been considered in 
computing the time allowed for completion. 
The Contractor may. however, perform work 
during all or any part of this period upon 
giving prior written notice to the Contract¬ 
ing Officer. If the work performed during 

such period Is leas than* (-cubic yards) 

(the average monthly work necessary to com¬ 
plete the contract within the time specified) 
and the Contracting Officer maintains an 
Inspection force during this period to inspect 
the work, the Contractor will be charged the 
percentage of the coat of maintaining such 

force that his work la less than* (-cubic 

yards) (tho average monthly work necessary 
to complete the contract within the time 
specified). 

•Delete inapplicable provision. 

§ 7.605-39 Amount of liquidated dam¬ 
age*. 

(See 5 18.113.) Insert the following 
clause in contracts providing for liqui¬ 
dated damages: 

Liquidated Damages (Januabt 1065) 

In cose of failure on the part of the Con¬ 
tractor to complete the work within the time 
fixed In the contract or any extensions there¬ 
of. the Contractor shall pay to the Govern¬ 
ment as liquidated damages, pursuant to the 
clause of this contract entitled •‘Termina¬ 
tions for Default—Damages for Delay—Time 

Extensions", tho sum of-far each day 

of delay. 

§ 7.605—10 Required source for jewel 
bearing*. 

In accordance with the requirements 
of 5 1.315 of this chapter, insert the 
clause set forth therein. 

§ 7.603-41 Employment of ocean-going 
vessels by conMrurtion contractor*. 

In accordance with the requirements 
of 5 1.1409 of this chapter, insert the 
clause set forth therein. 

27. Sections 7.604 and 7.604-1 are re¬ 
vised; 5} 7.604-3 and 7.604-4 arc re¬ 
voked; and new 55 7.605. 7.605-1 con¬ 
secutively through 7.605-39 are added, 
as follows: 

§ 7.60-1 Additional cIsum**. 

The following clauses shall be inserted 
in contracts where it is desired to cover 
the subject matter thereof in such con¬ 
tracts. 

§ 7.60-1-1 Alteration* in contrart. 

The following clause may be used if 
applicable, in negotiated contracts where 
Standard Form 23 is not used: 

Alterations (Jamuajkt 1961) 

The following alterations were mode in this 
contract before It was signed by the parties 
hereto. 


S 7.604—3 Price adjustment for auvpen- 
moil. delays or interruption of work. 

[ Revoked 1 

§ 7.601—1 Taxes where foreign agree¬ 
ment * do not apply. I Revoked ] 

§ 7.605 Required clause* for roM-reiin- 
biir«ement type ron«tnirtion con. 
tract*. 

The following clauses shall be inserted 
in all cost-reimbursement type construe - 
tlon contracts: 

§ 7.605—1 Statement of work. 

Statement or Woojc (Januabt 1965) 

The Contractor aboil furnlah all labor, ma¬ 
terials. equipment, and aervlcea (except throe 
furnished by the Government) for the con¬ 
struction of (insert a brief description of the 
project) in accordance with the drawings 
and specifications or instructions attached 
hereto as Appendix "A" and made a part 
hereof, or to be furnished hereafter by the 
Contracting Officer and subject In every de¬ 
tail to his supervision, direction and 
instructions. 

§ 7.605-2 Changes. 

Insert the clause set forth In 5 7.203-2 
with the following changes In wording: 
Delete the first sentence and substitute 
“The Contracting Officer may at any 
time, by a written order, and without no¬ 
tice to the sureties. If any. make change*, 
within the general scope of this contract, 
in the plans and specifications or instruc¬ 
tions incorporated herein". Delete the 
words "delivery schedule" from the sec¬ 
ond sentence and substitute the words 
"completion time". 

§ 7.605-3 Estimated coot, performance 
period. 

Estimates Coot. Pextobmawcx Pbbiud 
(Januabt 1965) 

It la estimated thAt the construction cost 
of work required under thla contract vrUl 

be.Dollars, ($.). exclusive of tbs 

Contractor's fee. and that the work herein 
contracted for will be ready for utilization 

by the Government on or before ...-- 

19 _ It la expressly understood, however. 

that neither the Government nor the Con¬ 
tractor guarantees the correctness of either 
of these estimates. 


§ 7.605—I Limitation of root. 

Insert the clause set forth in 5 7.203-3 
with the following changes in wording 
Delete the word "schedule" wherever it 
appears and substitute the words "OdJ 
contract". 


§ 7.605-5 Allowable cost, fixed fee, and 
payment. 

Insert the clause set forth In 5 7203- 
4(a) with the following changes: 

(a)Delete paragraph (a) and substi¬ 
tute the following: 


(a) For the performance of this contract, 
the Government shall pay to the Contrsctur. 

(1) The oosi thereof (hereinafter referred 
to as “allowable cost") determined by ™ 
Contracting Officer* to be allowable in fcC “ 


car dance with— 

(A) Section XV. Part 4. of the Armed 
Services Procurement Regulation as In cacci 
on the date of thla contract; and 

(B) The terrna of this contract; and 

(U) a fixed fee In the amount of —— 
Dollars (*_1. 


(b) Delete paragraph (c> and substi¬ 
tute the following: 
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(c) Promptly alter receipt of each In¬ 
voice cr voucher and statement of coat, the 
Ooveminent shall, except as otherwise pro¬ 
vided In this contract, subject to the pro¬ 
vision* of (d) below, moke payment thereon 
u approved by the Contracting Officer.* 
Payment of the fixed fee. If any, shall be 
made to the Contractor in installments based 
upon the percentage of completion of the 
work ss determined from estimates submit¬ 
ted to and approved by tho Contracting 
Officer*; Provided, however. That after pay¬ 
ment or eighty-five per cent (85%) of the 
fixed fee set forth In (a) above, further pay¬ 
ment on account of the fixed fee shall be 
withheld until a reserve of either fifteen per¬ 
cent (15%) of the total fixed fee or one 
hundred thousand dollars (»100,000), which¬ 
ever Is teas, shall have been set aside. (Janu¬ 
ary 1905) 

•For contracts of the Department of the 
Havy. tee f 7205-4(c) (1). 

17.603-6 Insurance* 

Insttrancr (January 1905) 

(a) The Contractor shall procure and 
thereafter maintain such bonds and Insur¬ 
ance In such forma and such amounts and 
far such periods or time as the Contracting 
Officer may require In writing and shall be 
reimbursed for the cost thereof. 

(b) In every Instance where this contract 
requires the United States to reimburse the 
Contractor for the payment of the premium 
on s bond or Insurance policy, the bond or 
Insurance policy shall contain an endorse¬ 
ment or other recital excluding by appro¬ 
priate Language any claim on the part of the 
Insurer or obligor to be subrogated, on pay¬ 
ment of a loss or otherwise, to any claim 
against the United States 

(c) The Contractor shall give the Con¬ 
tracting Officer or his representative Imme¬ 
diate notice tn writing of any suit or action 
Clod against the Contractor arising out of the 
performance of this contract and of any 
claim ognlnst the Contractor the cost and 
txpearc of which are reimbursable under 
the provisions of the Clause entitled “Allow¬ 
able Cost, Fixed Fee and Payment" hereof, 
sad the risk of which is then uninsured or tn 
which the amount claimed exceeds the 
amount of insurance coverage. The Con¬ 
tractor shall furnish Immediately to the 
Contracting Officer copies of all pertinent 
papers received by the Contractor. Insofar 
M following shall not conflict with any 
P°ilcy or contract of Insurance, and upon 
rw I^»t of the Contracting Officer, the Con- 
frseter shall do any and all things to effect 
J® assignment and subrogation in favor of 
Ihe Government, of all Contractor's rights 
and claims except against the Government, 
•ming from or growing out of such asserted 
claims, and If required by the Contracting 
officer, shall authorize representative® of the 
w^ernment to settle and/or defend any 
ouch claim and to represent or take charge 

any such litigation affecting the Con- 


§ 4.603—7 Direction of work. 

DroxcnoN or Work (January 1065) 

t b* performance of this contract, 
«« work shall be under the full-time resi- 
Iuvih dlrccl,on of the Contractor. If an In- 
lf Ik* 1 ’ °* onc or mor ® principal partners 
« the Contractor is a partnership; or In 
cose the Contractor is a corporation, sssocta- 
or oimilar legal entity, one car more 
•wuor officers thereof; Provided, however , 
™ Contractor, whether an Individual, 
Partnership, a corporation, or other legal 
or may bc In the direction 

*ome person of a class other 
. " specified above, if the Oontract- 

J 7®°** gives his approval. In any event. 
f^Lk tractar »hall not be entitled to be 
reimbursed for any salary, wages or like 

No. 


compensation paid for such direction of the 
work, whether performed by an Individual, a 
partner, a corporate officer or other repre¬ 
sentative. 

§ 7.603-41 Discounts. 

Discounts i January 1965) 

The Contractor shall, to the extent of his 
ability, take all cash and trade discounts, 
rebates, allowances, credits, salvage, com¬ 
missions. and bonifications, and when un¬ 
able to take advantage of such benefits be 
shall promptly notify the Contracting Officer 
of the reason therefor. In determining the 
actual net cost of article* and materials of 
every kind required for the purpose of this 
contract, there shall be deducted from the 
gross cost thereof all cash and trade dis¬ 
counts, rebates, allowances, credits, com¬ 
missions, and bonifications which have 
accrued to the benefit of the Contractor or 
would have so accrued hut for the fault or 
neglect of the Contractor. Such benefits 
lost through no fault or neglect on the part 
of the Contractor, or lost through fault of 
the Government, shall not be deducted from 
gross costs. 

§ 7.603-9 Direr* payments. 

Driver Payments (January 1065) 

(a) To suppliers, laborer*, end mechanic A. 
If bills for purchase of material, machinery 
or equipment, or payrolls covering employ¬ 
ment of laborers or mechanics incurred by 
the Contractor or by any subcontractor 
hereunder are not paid promptly by the 
Contractor or subcontractor, as the case may 
be. the Contracting Officer may. tn his dis¬ 
cretion. withhold from payments otherwise 
due the Contractor an amount equivalent 
to the omount of any such bill or payroll. 
Should the Contractor neglect or refuse to 
pay such bills or payrolls or to direct any 
subcontractor to pay such bills or payrolls 
within five (6) days after notice from the 
Contracting Officer so to do, the Government 
shall have the right to pay such bills or pay¬ 
rolls directly, and tn such event a deduction 
equal to five percent (5%) of the amount 
•o paid directly shall be made from the 
Contractor's fee. 

(b) To common c ar rier s . The Govern¬ 
ment reserves the right to pay directly to 
common curriers any or all freight charges 
on construction plant, materials and 
supplies. 

§ 7.603-10 Approved construction plant. 

Approved Conwtruction Plant (January 
1965) 

Upon approval of the Contracting Officer, 
construction plant furnished by the Con¬ 
tractor will be shown in the attached Appen¬ 
dix "B** or modification thereto. 

§ 7.603-11 Audit and record*. 

In accordance with the requirements 
of 9 7.104-41, Insert the clause set forth 
In (c) thereof. 

§ 7.603—12 Price reduction for defective 
cost or pricing data. 

Insert the clause set forth in § 7.104- 
29(a). 

§ 7.60S-13 Subcontractor cost and pric¬ 
ing data. 

Insert the clause set forth In i 7.104- 
42(a). 

§ 7.603-14 Government property. 

Insert the clause set forth in 9 13.703 
of this chapter. 

§ 7.603-13 Examination of records. 
Insert the clause set forth In 9 7.203-7. 


g 7.603-16 Contracting Officer** de¬ 
cisions. 

Contracting Omen's Decisions (January 
1966) 

The extent and character of the work to be 
done by the Contractor shall be subject to 
the general supervision, direction, control, 
and approval of the Contracting Officer 

§ 7.603-17 Disputes. 

Insert the clause set forth In 9 7.602-8. 
§ 7.603-1 a I.nltor. 

In accordance with the requirements 
of 9 12.403 of this chapter, insert the ap¬ 
propriate clauses set forth therein. 

§ 7.603-19 Equal opportunity. 

Insert the clause set forth in 9 12.802 
of this chapter. 

g 7.603-20 Notice to the Government of 
labor disputes. 

Insert the clause set forth In 9 7.104-4. 

g 7.603-21 Special requirement*. 

Special Rsquirxmxnts (January 1965) 

The Contractor hereby agrees that he wtU: 

(a) Be responsible for obtaining any nec¬ 
essary licenses and permits, and complying 
with any applicable Federal, State and mu¬ 
nicipal laws, codes, and regulations In con¬ 
nection with the prosecution of the work. 

(b) Reduce to writing unless this provi¬ 
sion Is waived in writing by the Contracting 
Officer, every contract in excess of Two Thou¬ 
sand Dollars (82.000) made by him for the 
purpose of the work hereunder for services, 
materials, supplies, machinery, equipment, 
or for the use thereof. Insert therein a pro¬ 
vision that such contract Is assignable to tho 
Government, make all such contracts In his 
own name, and not bind or purport to bind 
the Government or the Contracting Officer 
thereunder. 

(o) Furnish sufficient technical, supervi¬ 
sory and administrative personnel to Insure 
the prosecution of the work In accordance 
with the progress schedule approved by the 
Contracting Officer. 

(d) Cause all work under this contract to 
be performed In a skillful and workmanlike 
manner. The Contracting Officer may. tn 
writing, require the Contractor to remove 
from the work any employee the Contracting 
Officer deems Incompetent, careless, or other¬ 
wise objectionable. 

g 7.603-22 Composition of contractor. 

Insert the clause set forth in 9 7.602-32. 
g 7.603-23 Subcontracts. 

In accordance with the requirements 
of 9 3.903-2 of this chapter insert the 
clause set forth In 9 7.203-8<a) subject to 
the instructions In 9 7.203-8 (b) and (c) 
except that In <c) the variations specified 
therein may be established by the head 
of a procuring activity 

§ 7.603-24 Accident prevention. 

Insert the clause set forth In 9 7.602-42. 

g 7.603-23 Contractor's organisation 

and method*. 

Contractor's Organization and Methods 
(January 1965) 

Upon the execution or this contract, the 
Contractor shall submit to the Contracting 
Officer a chart showing In general the execu¬ 
tive and administrative organization, duties, 
and personnel to be employed In connection 
with the work under the contract; and the 
data so furnished shall be supplemented as 
^additional Information becomes available. 
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§ 7.605-26 Termination. 

Insert the clause set forth in 8 8.702 (a) 
of this chapter as modified by $ 8.702(b). 

§ 7.605-27 Convict labor. 

Insert the clause set forth In § 12.203 
of this chapter. 

§ 7.605-28 Officials not to benefit. 

Insert the clause set forth in S 7.602-19. 

§ 7.605-29 Covenant against contingent 
fees. 

Insert the clause set forth In f 7.103-20. 

§ 7.605-30 Cratuities. 

Insert the clause set forth tn 5 7.104-16. 

§ 7.605-31 Alignment of claim*. 

If the contract Is negotiated In con¬ 
templation that the contractor may 
make an assignment. Insert the clause 
set forth in 8 7.602-8. 

§ 7.605-32 Renegotiation. 

Insert the appropriate clause set forth 
in 8 7.103-13. 

§ 7.605-33 Authorization and consent. 

In accordance with the requirements 
of 8 9.102-1 of this chapter, include the 
clause set forth therein. 

g 7.605-34 Notice and assistance regard¬ 
ing patent and copyright infringe¬ 
ment. 

In accordance with the requirements 
of 8 9.104 of this chapter. Insert the 
clause set forth therein. 

g 7.605-35 Patent indemnity. 

Insert the clause set forth in 8 7.602- 

16. 

§ 7.605—36 Utilization of small business 
concern*. 

In accordance with f 1.707-3(a) of this 
chapter, insert the claus e set forth 
therein. 

g 7.605-37 Competition In subcontract¬ 
ing. 

Insert the clause set forth In 8 7.104- 
40. 

g 7.605-38 Definition*. 

Insert the clause set forth in 8 7.602-1. 

§ 7.605-39 Excusable delay*. 

In accordance with 8 18.624 of this 
chapter, insert the clause set forth In 
8 8.708 of this chapter. 

28. New 88 7.606. 7.606-1 consecutively 
through 7.606-13 are added; and new 
88 7.607. 7.607-1 consecutively through 
7.607-26 are added, to read as follows: 

g 7.606 Clauses to lie used where ap¬ 
plicable for cost-reimbursement type 
construction contract*. 

§ 7.606-1 Incentive fee clause for cost- 
type construction contract*. 

(a> In accordance with 8 3.405-4 of 
this chapter, the clause set forth below 
shall be Inserted in cost-type construc¬ 
tion contracts which provide for an ad¬ 
justment in the Contractor's fee to re¬ 
flect the efficiency and economy exer¬ 
cised by the Contractor in the perform¬ 
ance of the contract. 
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(b) Incentive fee cost reimbursement 
construction contracts will be prepared 
by using the cost-plus-a-flxcd-fee con¬ 
struction contract format set forth In 
I 16.402-3 of this chapter, Including the 
clauses In 88 7.605 through 7.606-13, 
modified In the following particulars; 

(1) Change the title of the format to 
read "Cost-Plus-an-1 nccnUve-F*ee Con¬ 
struction Contract"; 

(2) Delete the clause entitled "Allow¬ 
able Cost, Fixed Pee and Payment”; 

(3) Insert the clause set forth in 
§ 7.203-4<b) entitled 44 Allowable Cost. 
Incentive Pee and Payment** with the 
following changes; 

(I) Delete paragraph (a)(1) and substi¬ 
tute: "For the performance of thU contract 
the Government shall pay to the Con¬ 
tractor— 

(a) the cost thereof (hereinafter referred 
to (U» ' Allowable Coat") determined by the 
Con trading Officer • 

(1) Section XV, Part 4. of the Armed 
Services Procurement Regulation as tn effect 
on the date of this contract; and 

(2) The terms of this contract; and 

(b) A fee In the amount of - dollar* 

(l_) adjusted a* provided In (1) be¬ 

low." 

(II) Delete paragraph (a)(2) and sub¬ 
stitute: "The target cost and target fee of 

this contract_... dollars (•-) and 

_ dollars (#_) respectively shall be 

subject to adjustment in accordance with 
(h) and (1) below. 

As used herein the term— 

(a) "target cost" means the estimated cost, 
exclusive of the estimated amount of rental 
for Contractor-owned or controlled equip¬ 
ment. of this contract Initially negotiated 
adjusted in accordance with (h) below: and 

(b) "target fee” means the fee which was 
Initially negotiated on the assumptldh that 
this contract would be performed for a cost 
equal to the estimated cost of this contract 
initially negotiated, adjusted In accordance 
with (b) below". 

(1U) Delete paragraph (c) and substitute 
the following: ‘Promptly after receipt of 
each Invoice or voucher and statement of 
cost the Government shall, except os other¬ 
wise provided in this contract, subject to the 
provisions of (d) below, make payment 
thereon as approved by the Contracting 
Officer.* Payment of the fee shall be made 
to the Contractor In Install menu based upon 
the percentage of completion of the work os 
determined from estimates submitted to and 
approved by the Contracting officer*: Pro- 
rldcd. however. That after payment of 
ninety-five percent (95%) of the minimum 
fee provided for In (1) below, further pay¬ 
ment on account of the fee shall be withheld 
until a reserve of either fifteen percent ( 15%) 
of the target fee. or one hundred thousand 
dollars ($100,000). whichever Is less shall 
have been set aside". 

(lv) Delete subparagraph (I) and substi¬ 
tute: "The fee payable hereunder shall be 
the target fee increased by (Insert Contrac¬ 
tor’s participation), cents for each dollar 
by which the total allowable cost, exclusive 
of the total rental paid for Contractor-owned 
or controlled equipment, la less than the 
target cost; or decreased by (Insert Con¬ 
tractor’s participation), cents for each dollar 
by which the total allowable cost, exclusive 
of the total rental for Contractor-owned or 
controlled equipment, exceeds the target 
cost. In no event shall the fee be greater 

than_percent or less than -- 

percent of the target cost; and within these 
limits such fees shall he subject to adjust- 


•For contracts of the Department of the 
Navy, see | 7 203-4(0(1). 


ment by reason of the Increase or decrease 
of the total allowable cost on account of 
payments under the assignment required 
by (f)(1) above and claims excepted from 
the release required by (f)(U) above." 

§ 7.606—2 Approval of *age rate*. 

Insert the following clause in con¬ 
tracts to be performed In the United 
States: 

ArmovAL or Wage Rates ( January 1965) 

All wage rates In excess of the applt> .bit 
Davis-Bacon Wage rates for this contract in¬ 
cluding compensation for overtime pursuant 
to paragraph 2 of Standard Form 19- A for 
laborers and mechanics engaged in work un¬ 
der this contract shall be approved In writing 
by the Head of a Procuring Activity or s 
representative expressly designated by him 
for that purpose. Any amount paid by Hit 
Contractor to any laborer or mechanic in 
excess of the wage rate approved for tuck 
laborer or mechanic by the Head of a Pro¬ 
curing Activity or a representative expr^ly 
designated by him for that purpose shall b« 
at the expense of the Contractor and aboil 
not be reimbursed by the Government. 

g 7.606-3 Buy American. 

In accordance with 8 6.204 of thb 
chapter, insert the clause set forth In 
8 6.204-5 of this chapter. 

§ 7.606-4 Nondomestic construction 
materials. 

In accordance with 8 6.204-4 of thii 
chapter. Insert the clause set forth there¬ 
in. 

g 7.606-5 Priorities, allocations, «n4 
allotments. 

Insert the clause set forth in 8 7 104- 
18. 

§ 7.606-6 Intercut. 

In accordance with 88 163.118 and 163 • 
119 of this chapter, insert the clause «i 
forth in 8 163.118. 

§ 7.606-7 Military security require¬ 
ment*. 

In accordance with 8 7.104-12. insert 
the clause set forth therein In conti acts 
involving classified material, except tho«e 
to be performed outside the United 
States, its possessions and Puerto Rico 

§ 7.606-8 Workmen's compensation in¬ 
surance (Defense Base Act), 

In accordance with 8 10.403 of tbU 
chapter. Insert the contract clause 
forth therein In contracts to be per¬ 
formed outside the United States. 

§ 7.606-9 Use of foreign currency* 
(Reserved 1 

g 7.606-10 Alterations. 

Insert the clause set forth In 8 7.604-1- 

§7.606-11 Payment for overtime P** 
raiuists. 

In accordance with the requirements 
of i 12.102-3<a) of this chapter, inse” 
the clause set forth therein. 

§ 7.606-12 .Small bu.lnra. »ul*-nntr»(1- 

ing program. 

In accordance with 8 1.707-3 (c) of tb£ 
chapter, insert the clause set forth there¬ 
in. 




















Thursday, April 29, 1965 


FEDERAL REGISTER 


5997 


§ 7/.06-13 Approval of contract. g 7.607-3 Contracting officer'* dec*. 

Insert the clause set forth In | 7.105-2 *'“"*• 

where approval of the contract U re* CoimAcrtito Omen's Dtcuamn (J»ki?ait 
quired. HXM) 


§ 7.<»07 Hcquirrd dau^ for lump ram 
n re hitert-engineer tontrurlu. 

The following clauses shall be Inserted 
in all lump-sum architect-engineer con¬ 
tracts: 

§ 7.607-1 Method of payment. 

Mnnoo or Paymxkt (January IMS) 

(a) Fatima tea shall be made monthly of 
the amount nnd value of the work and aenr- 
low performed by the Architect-Engineer un¬ 
der thU contract, such rstimatee to be pre¬ 
pared by the Architect-Engineer and accam- 
panietl by such rupporUng data os may be 
required by the Contracting Onicer. 

(b) Upon approval of auch estimate by 
the Ccr.trading Officer payment upon prop¬ 
erly certified toucher* shall be made to the 
Architect -Engineer as soon as practicable of 
90 percent of the amount as determined 
above, less all previous payments; Provided. 
fcOtfcetr, That if the Contracting Omccr de¬ 
termines that the work Is substantially com¬ 
plete and that the amount of retained 
percentage* Is In excess of the amount con¬ 
sidered by him to be adequate far the protec¬ 
tion of the Oovemment. he may at his 
discretion release to the Architect-Engineer 
such excess amount. 

(c) Upon Eaticfactory completion by the 
Architect Engineer and acceptance by the 
Contracting omcer of the work done by the 
Architect -Engineer In accordance with the 
foregoing “statement of Architect-Engineer 
AenriceA *. the Architect-Engineer will be 
paid the unpaid balance of any money due 
for work under said statement. Including 
reUlnrd percentages relating to this portion 
of the work. In the event that the Govern¬ 
ment exercises the option under Title n of 
thh Contract, progress payments as provided 
for in (a) and <b) above wUl be made for 
this portion of the contract work. 

(d) Upon satisfactory completion of the 
construction work and its final acceptance, 
the A ’ I-ret -Engineer shall be paid the un¬ 
paid bilance of any money due hereunder. 
Prior to tuch final payment under the con¬ 
tract, or prior settlement upon termination 
of the contract, and as a condition precedent 
thereto, the Architect-Engineer shall execute 
Mid deliver to the Contracting Officer a 
wlewe of all claims against the Government 
Mbing under or by virtue of this contract, 
other thnn such claims, if any. as may be 
•pacifically rxcepted by the Architect-En- 
floeer from the operation of the release in 
•Uted amounts to bo set forth therein. 

{ 4.607-2 Drawings ami oilier data to 
l>ecome property of Government. 


The extent and character of the work to 
be done by the Architect-Engineer shall be 
subject to the general supervision, direction, 
control and approval of the Contracting 
Officer. 

g 7.607—-I Disputes. 

Insert the clause set forth In 4 7 602-6. 
substituting "Architect- Engineer** for 
"Contractor*' wherever the latter term 
Is used. 

§ 7.607-5 Qmitgc*. 

Changer (Janttaky 1965) 

The Contracting Officer may at any time, by 
written order, and without notice to the sur¬ 
eties. make changes within the general eoopc 
of the contract in the work and service to be 
performed. If any such changes cause an 
Increase or decrease In the Architect-Engi¬ 
neer's cost of. or the time required for. per¬ 
formance of this contract, an equitable ad¬ 
justment shall be made and the contract 
shall he modified in writing accordingly. 
Any claim bv the Architect-Engineer for ad¬ 
justment under this clause must be asserted 
In writing within 30 days from the date of 
receipt by the Architect-Engineer of the 
notification of charge unlers the Contracting 
Officer grants a further period of time before 
the date of final payment under the contract. 
If the parties fall to agree upon the adjust¬ 
ment to be made, the dispute shall be de¬ 
termined as provided In the “DUoute» ,# clause 
of this contract: but nothing provided in this 
clause shall excuse the Architect-Engineer 
from proceeding with the prosecution of ths 
work as changed. Except as othrrwUo pro¬ 
vided In this contract, no charge for any 
extra work or material will be allowed. 

g 7.607-6 Subcontractors nnd outside 
associates and consultant*. 

8rsco NTS Across And Op t et ui A«i9oclat« 
And Consultants ( January 1965) 

Any subcontractors and outside associates 
or consultants required by the Architect- 
Engineer in connection with the services 
covered by the contract will be limited to 
such Individuals or firms as were specifically 
Identified and agreed to during negotiations. 
Any substitution In such subcontractors, as¬ 
sociates, or consultants wit! be subject to ths 
prior approval of the Contracting Officer. 

g 7.607-7 Termination for convenience 
of the Government. 

Insert the clause set forth in 4 8.701 (a) 
of this chapter as modified by $3 8.701 (d) 
or 8.705-2 as appropriate 


B*awixg3 and Omen Data To Bkcomx 
Pioitett or Govkkkmxht ( Jan u ast 1965) 

Rawing*. designs, specifications, archl- 
wturul designs of building* and structures. 

other architect-engineer work pro- 
ZZT* } b ***• performance of this contract 
f _ f 11 M-bultt drawings produced after 
2*pletion of the work shall be and remain 
we sole property of the Government and may 
on any other work without additional 
Government; and with respect 
tn****?,. ***• Architect-Engineer agrees not 
rus!!!!' n r, ffhts and not to establish any 
1 * 1 ^ ^ d€#, Kn patent or oopyrlght 

«K r * T“* Architect-Engineer for a period of 
set 7tm ntx * r completion of the proj- 
the r^tT 8 5° furnl *h and provide access to 
on thl ► nJl1 * ** ^Pl** °f all such materials 
fc 9ue«t Of the Contracting Officer. 


8 7.607—8 Covenant against contingent 
fees. 

Insert the clause set forth in 5 7.103-20 
substituting •'Architect-Engineer*’ for 
"Contractor**. 

6 7.607-9 OfliriaD not to benefit. 

Insert the clause set forth in 4 7.602-10. 

g 7.607-10 Assignment of claims. 

Insert the clause set forth in 4 7.602-8 
substituting "Architect-Engineer" for 
"Contractor". 

g 7.607-11 Accident prevention. 

Insert the clause set forth in 4 7.602- 
42, except in contracts for Title I sen-ices 


only, where no field work is Involved, 
substituting "Architect-Engineer 1 * for 
•‘Contractor". 

§ 7.607—12 Equal opportunity. 

Insert the clause set forth In 4 12 802 
of this chapter. In contracts exceeding 
$ 10 , 000 . 

§ 7.607-13 Convict labor. 

Insert the clause set forth In I 12.203 of 
this chapter, substituting "Architect- 
Engineer** for "Contractor". 

§ 7.607-14 Contract Work Hour* Stand- 
ard* Art—Overtime compensation. 

Insert the clause set forth in 5 12.403-1 
of this chapter In contracts exceeding 
$2,500. 

§ 7.607—15 Renegotiation. 

Insert the appropriate clause set forth 
in 4 7.103-13. substituting "Architect- 
Engineer" for "Contractor". 

§ 7.607—16 Definitions. 

Insert the clause set forth In 4 7.602-1. 
§ 7.607—17 Gratuities. 

Insert the clause set forth In | 7,104- 
16. substituting "Architect-Engineer* 1 for 
"Contractor". 

g 7.607-18 Examination of records. 

Insert the clause set forth in 4 7.104-15, 
substituting "Architect- Engineer** for 
"Contractor". 

§ 7.607-19 Interest. 

In accordance with 41 163.118 and 
163.119 of this chapter, insert the clause 
set forth In 4 163.118. 

§ 7.607-20 Military security require¬ 
ment*. 

Insert the clause set forth In 4 7.104-12. 
§ 7.607—21 Composition of con tear tor. 

Insert the clause set forth In 4 7.602-32. 
§ 7.607-22 Audit and records. 

In accordance with 4 7.104-41 insert the 
appropriate clause set forth therein. 

§ 7.607-23 Price redurtion for defective 
cost or pricing data. 

Insert the clause act forth in | 7.104-29 
(a). 

g 7.607-24 Snbrontrartor coat and pric¬ 
ing data. 

Insert the clause set forth in 4 7.104-42 
(a). 

g 7.607-25 Alteration*. 

Insert the clause set forth in 4 7.604-1. 

g 7.607-26 Termination for default. 

Insert the clause set forth In 4 8.711 of 
this chapter. 

29. Sections 7.702-46. 7.703-38, 7.704- 
30. 7.705-5, 7.901-5, 7.901-11, and 7.901- 
13 are revised to read as follows: 

8 7.702—16 Contract Work Hour* Stand¬ 
ard* Act—Overtime Compensation. 

Insert the contract clause set forth 
in S 12.403-1(2) of this chapter. 
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§ 7.705-38 Contract Work Hoars Stand- 
urd» Act—Overtime Compensation. 

Insert the contract clause set forth in 
$ 12.403-1(2) of this chapter. 

§ 7,704—30 Contract Work Hour* Stand¬ 
ards Act—Overtime Compensation. 

Insert the contract clause set forth in 
$ 12.403-1(2) of this chapter. 

§ 7.703-5 labor Standard# for construc¬ 
tion work. 

Except as provided in §5 12.403-3 and 
12.403-4 of this chapter, every construc¬ 
tion contract, as this term is defined In 
8 12.402. shall include the following. 

Uioft Standards for Construction Work 
(Seftemrrs 1004) 

(a) In the event thRt cons traction, alter¬ 
ation. or repair (Including painting and dec¬ 
orating) of public buildings or public works 
U to be performed hereunder, the Contractor 
shall, prior to commencing the work, request 
the determination of the Contracting omcer 
as to the applicability of the Davla-Bacon 
and Copeland Acta and ahull not perform any 
of said Items hereunder without receipt of 
such determination. 

(b) The Contractor shall. In the perform¬ 
ance of Items of work to determined to be 
subject to the Davls-Baoon Act, comply with 
the following clauses set forth In 12-403.1 of 
the Armed Service* Procurement Regulation 
In effect as of the date of this contract: 

(1) "Davis-Bacon Act (40 U.8.C. 270a-7) M . 
(U) "Apprentices”. 

(Ill) "Payrolls and Payroll Records", 

(iv) "Compliance with Copeland Regula¬ 
tions", 

(v) "Withholding of Funds". 

(vi) "Subcontracts", and 

(vll) "Contract Termination—Debar¬ 
ment". 

(c) Upon determination that the Davls- 
Bacon Act Is applicable to any Item of work 
to be performed hereunder, the Contractor 
shall submit a request for a predetermination 
of the prevailing wage rates to be made ap¬ 
plicable to such work. Upon receipt of such 
request, the Contracting Officer shall, as soon 
ns possible, obtain a predetermination of the 
applicable prevailing wage rates and publish 
such rates and Incidental Instructions In 
numbered exhibits to this contract. Upon 
publication thereof, such exhibits shall be 
considered the wage determination decision 
of the Secretary of Labor referred to in para¬ 
graph (a) of the "Davis-Bacon Act" clause. 
Each such exhibit shall Indicate to what work 
the rates set forth therein shall apply. In¬ 
cluding the period of time within which sub¬ 
contracts subject to such rates may be Issued. 

§ 7.901-5 Government properly. 

Insert the clause set forth in 8 13.703 
of this chapter except that: 

(a) The phrase "estimated cost, fixed- 
fee or delivery or performance dates, or 
all of them," appearing In lines 14 and 15 
of paragraph (a) shall be deleted and 
the phrase "celling price, hourly rate, the 
delivery or performance date, or all of 
them." substituted therefor: 

<b) Paragraph (i) shall be deleted, 
and paragraph (i) of the clause set forth 
in 8 13.702(a) of this chapter substituted 
therefor; and 

(c) Add to the end of paragraph <g> 
(3), the following: "For any srch repairs 
or renovations so directed, the Contract¬ 
ing Officer shall, upon written request 
of the Contractor, equitably adjust the 
ceiling price, hourly rate, delivery or per¬ 
formance date, or all of them in accord¬ 
ance with the procedures provided for in 


the clause of this contract entitled 
"Changes". In any such equitable ad¬ 
justment due regard shall be given to 
the liability of the Contractor as deter¬ 
mined under (l) above " 

§ 7.901-11 Contract Work Hour# Stand¬ 
ard* Act—Overtime compensation. 

Insert the clause set forth in 8 12.303-1 
of this chapter. 

§ 7.901-13 Equal opportunity. 

Insert the clause set forth in 8 12.802 
of this chapter. 


PART 8—TERMINATION OF 
CONTRACTS 

30. Sections 8.101-15. 8.208-4(a) (1) 
(ID. 8.407, 8.503-2(ft), 8.503-4. 8.505-1 
(c). and 8.505-3 are revised to read as 
follows: 

§ 8.101-15 Industrial plant equipment. 

"Industrial plant equipment" means 
that part of plant equipment which is 
listed In 8 13.312 of this chapter and is 
reportable to the Defense Supply Agency 
for screening in accordance with 8 8.505. 

§ 8.208—4 Authorisation for nubcon- 
tract settlement# without approval or 
ratification. 

(A)(1) * * * 

<ii) Any termination inventory in¬ 
cluded In determining the amount of the 
settlement will be disposed of in accord¬ 
ance with 8 8.513, except that the dispo¬ 
sition of such inventory shall not (a) be 
subject to review by the contracting offi¬ 
cer under 8 8.513-1 or 8 8.513-3, or (6) 
be subject to 8 8.513-4; provided, how¬ 
ever, no industrial plant equipment in¬ 
cluded in such inventory shall be dis¬ 
posed of prior to screening pursuant to 
8 8.505; and 

• • • • • 

§ 8.107 Termination for default. 

The right to terminate a cost-reim¬ 
bursement type contract for default is 
provided for in the Termination clause 
set forth in 8 8.702. In the event of ter¬ 
mination, the contractor shall be reim¬ 
bursed his allowable costs In accordance 
with the clause, and an appropriate re¬ 
duction shall be made in the total fee. if 
any, computed in accordance with the 
default provisions of the contract (see 
paragraph (e> (1) <D) (II) of the clause in 
8 8.702). The costs of preparing the con¬ 
tractor’s settlement proposal are not 
allowable. A cost-reimbursement type 
contract does not contain any provision 
for recovery of excess costs of reprocure¬ 
ment after termination for default, but 
see paragraph <b) of the clause set forth 
in 8 7.203-5 of this chapter with respect 
to failure of the contractor to replace or 
correct defective supplies. The pro¬ 
cedures set forth in 8 8.602 and 8 18.618 
of this chapter shall be used to the ex¬ 
tent appropriate in considering the ter¬ 
mination for default of a cost-reimburse¬ 
ment type contract. A ten-day notice 
to the contractor prior to termination 
for default is required in every case by 
the Termination clause In 8 8.702. 

§ 8.503-2 Separate schedule#. 


(a) Industrial plant equipment (see 
8 13.312 of this chapter). 


g 8.503—4 Inventory schedule certificate. 

The certificate on the inventory sched¬ 
ules listed in 88 8.802-4 through 8.802-8 
and set forth in F-200.542. F-200.542c, 
F-200.543. F-200 543c. F-200.544, F-200.- 
544c, F-200.545, F-200.545C. and F-200.- 
832 1 shall be executed by the contractor 
on each schedule submitted. The cer¬ 
tificate. among other things, tenders 
title to the Government of the property 
listed therein, unless the Government al¬ 
ready has title thereto. In the case of 
industrial plant equipment, a DD Form 
1342s, DoD Property Record Supple¬ 
mentary Data (see 5 30.2. item 304 3, 

8 30.3, item 207.5, of this chapter, and 
F-200.1342s) shall be submitted for each 
unit of equipment in the inventory when 
the condition is N (new or unused>; E 
(used, reconditioned): O (used, usable 
without repairs): and R (used, repair* 
required). 

§ 8.505-1 Genera). 

• • • • • 

<c> Industrial plant equipment shtU 
be screened In accordance with i 8.505-3. 
Except for Industrial plant equipment, 
termination inventory to which I 8.208-4 
applies is not subject to this paragraph 

9 8 505. 

• • • • • 

g 8.505-3 Procedure# for industrial 

plant equipment. 

(a) First through 30th day; Upon re¬ 
ceipt of acceptable DD Form 1342s, DoD 
Property Record Supplementary' Data 
for industrial plant equipment from the 
contractor, the contracting officer will 
designate the 60th day from the date w 
receipt as the automatic release date 
(ARD). The ARD will be entered in 
block 60 of the DD Form 1342s and shill 
not be extended, except as provided in 
paragraph (d) of this section. The con¬ 
tracting officer will forward two <2> 
copies of the DD Form 1342s to the De¬ 
fense Industrial Plant Equipment Center, 
Memphis, Tenn.. 38102. within 43 
hours after establishing the ARD, TnJ 
Defense Industrial Plant Equipment 
Center will screen inventory report* 
against all requirements submitted w 
DoD activities and against DoD reserve 
requirements, with priority being gi** 8 
to requirements of the reporting Depart* 
ment through the 30th day. The De¬ 
fense Logistics Services Center will pro¬ 
vide for circulation of industrial mjnt 
equipment excess lists to activities desig¬ 
nated by the Military Departments ana 
to foreign countries and International 
organisations eligible for military assist* 
ance. DoD activities requesting indus¬ 
trial plant equipment from excess lists 
will prepare DD Form 1419. Requisite® 
and Certificate of Non-Availability (s * 
F-200.1419), giving special attention w 
cost reduction data required in blocs » 
of the form. DD Form 1419 will dj 
transmitted to the Defense Industrial 


• Appendix F ho* been filed with the OCfcJ 
ol the Federal Regtrter; copies of form* ro ¬ 
be obtained through the contracting c™ 

In any of the military deportments. 
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Plant Equipment Center for determina¬ 
tion of item availability. Foreign gov¬ 
ernments will use normal requisitioning 
procedures to the Defense Logistics Serv¬ 
ices Center. The Defense Industrial 
Plsm Equipment Center will issue appro¬ 
priate instructions and property move¬ 
ment or ders to the contracting officer. 

31st through 75th day: On the 
31st day. the Defense Logistics Services 
Center will forward, as appropriate, the 
excess data to the applicable General 
Services Administration Regional Office 
for Federal utilization screening through 
the 75th day. Requests received by the 
Defense Industrial Plant Equipment 
Center after the 31st day will be for¬ 
warded to the Defense Logistics Services 
Center which will advise the Oeneral 
Services Administration and request 
withdrawal During the period from the 
31st through the 75th day. the General 
Services Administration will honor re¬ 
quests from any agency of the Govern¬ 
ment on a "first come-flrst served" basis 
and will forward the approved transfer 
documents to the Defense Industrial 
Plant Equipment Center. The Defense 
Industrial Plaht Equipment Center will 
issue appropriate Instructions and prop¬ 
erty movement orders to the contracting 
officer. 

<c) 76th through 90th day: During 
this period the General Services Admin¬ 
istration will provide for the screening of 
all remaininglndustrial plant equipment 
by the Department of Health, Education, 
and Welfare for possible donation. The 
Oeneral Services Administration will re¬ 
ceive Department of Health. Education, 
and Welfare requests for industrial plant 
equipment and will forward approved 
transfer documents to the Defense In¬ 
dustrial Plant Equipment Center, which 
will Issue appropriate Instructions and 
property movement orders to the con¬ 
tracting officer. 

( d) If a Department of Defense re¬ 
quirement develops after the 90th day 
for an item which has not been with¬ 
drawn, the ARD may be extended as 
Justified through the contracting officer 
and with the approval of the contractor. 

(e) Items of Industrial Plant Equip¬ 
ment with an acquisition value of less 
t«an $1,000 shall not be reported to the 
Defense Supply Agency but shall be re¬ 
ported and screened In accordance with 
18-505-2. 

31. Sections 8.602-3 <b) and (e) and 

8.602- 4(a) are revised, and $$ 8.603, 

8.603- 1, 8.603-2, 8.603-3, 8.603-4, 8.603-5 
*nd 8.603-6 are revoked, as follows: 

§8.602-3 Procedure for default. 


^< 1 Mf the foregoing consideration 
uKHcates that termination for default is 
the contracting officer 
r**™* ff practicable, notify the con¬ 
tractor by letter of the possibility of such 
termination. This letter shall call the 
contractor's attention to his contractual 
05 m t* 1 * event the contract is 
wmnatod for default and request an 
explanation of the contractor's failure 
JgPOnorm the contract. The letter may 
d?*™ state that failure of the con- 
”*etor to present such explanation may 
vaxen as an admission that no valid 


explanation exists. When appropriate, 
the letter may invite the contractor to 
discuss the matter at a conference. 

(2) Whenever a termination for de¬ 
fault appears imminent, a written notifi¬ 
cation of that fact mot an actual notice 
of default) may be given by the con¬ 
tracting officer to the surety at both Its 
home and local offices. 

13) If it Is requested by the surety, 
and agreed to by the contractor and his 
assignees, if any. arrangement may be 
made to have future checks mailed to 
the contractor in care of the surety. In 
such a case, the contractor must forward 
a written request to the designated dis¬ 
bursing officer specifically directing a 
change in address for mailing of checks. 
• • • • • 

(e) The same distribution shall be 
made of the termination notice as was 
made of the contract. A copy thereof 
shall also be furnished to the contrac¬ 
tor's surety at the same time that the 
notice is furnished to the contractor. 
The surety at the same time should be 
requested to advise if he desires to enter 
into any arrangement for completion of 
the work. In addition, the disbursing 
officer Involved shall be notified to with¬ 
hold further payments under the termi¬ 
nated contract pending further advice 
which should be furnished at the earliest 
practicable time. 

• • • • • 

§ 8.602—t Prwcdurf in lieu of termina- 
lion for default. 


(a> Permit the contractor, his surety, 
or his guarantor, to continue perfonu¬ 
ance of the contract under a revised de¬ 
livery schedule (sec 5 10.112(b) of this 
chapter for requirement of notification 
of surety); 

• • • • » 

§ 8.603 Termination of lixed-price con- 
M ruction contract* for default. I Re¬ 
voked 1 

§ 8.603-1 Termination of contractor'* 
right to proceed. [Revoked] 

§ 8.603-2 Effect of termination for de¬ 
fault. (Revoked] 

§8.603-3 Procedure for default. I Re¬ 
voked ] 

§ 8.603—I Procedure in lieu of termina¬ 
tion for default. [Revoked] 

§ 8.603—5 Memorandum by the con¬ 
tracting officer. I Rev oked] 

§8.603—6 Other damage*. [Revoked] 

32. In § 8.701, the Introductory text of 
paragraph (a) is revised, and new para¬ 
graphs (c) and (d) are added; in l 8.702. 
the existing text is designated as para¬ 
graph (a) and new paragraphs <b) and 
(e) are added: and i 8 703 is revoked, as 
follows: 

§ 8.701 Termination clause for lived- 
price contract*. 

(a) Except as otherwise permitted by 
8 8.705 and paragraph lb) of this section, 
the following clause shall be used in any 
fixed-price contract in excess of $2,500 
for supplies or experimental, develop¬ 
mental. or research work other than ex=. 
perimental, development, or research 


work with educational or nonprofit insti¬ 
tutions, where no profit is contemplated. 
The following clause shall be used in all 
fixed price construction contracts in ex¬ 
cess of $10,000 except that paragraph (c) 
and (f) thereof shall be deleted and the 
paragraphs in paragraph (c) of this 
section shall be used. 

• • • • • 
ic) The following clause paragraphs 
shall be used In place of clause para¬ 
graphs (e) and <f) of the clause in para¬ 
graph (a> of this section when the con¬ 
tract is for construction in excess of 
$ 10 , 000 , 

(e) In the event of the failure of the Con¬ 
tractor and the Contracting Officer to agree 
aa provided In paragraph (d) upon the whole 
amount to be paid to the Contractor by rea¬ 
eon of the termination of work pursuant 
to this cUuse. the Contracting Officer ahall, 
subject to any Settlement Review Board 
Approval* required by Section VIII of the 
Armed Service# Procurement Regulation In 
effect a* of the date of execution of thla con¬ 
tract, determine, on the basis of information 
available to him, the amount. If any, due to 
the Contractor by reason of the termination 
and shall pay to the Contractor the amounts 
determined os follows : 

(1) with respect to oil contract work per¬ 
formed prior to the effective date of the 
Notice of Termination, and total (without 
duplication of any items) of— 

(A) the coat of nuch work: 

(B) the coat of settling and paying claims 
arising out of the termination of work under 
subcontract or orders os provided In para¬ 
graph <b)(v) above, exclusive of the 
amounts paid or payable on account of sup¬ 
plier or materials delivered or services fur¬ 
nished by the subcontractor prior to the 
effective date of the Notice of Termination 
of Work under this contract, which amounts 
shall be Included In the cost on account of 
which payment is made under (A) above; and 

(C) a sum. os a profit, equal to 2 percent 
of the part of the amount determined under 
(A) above which represents the cost of arti¬ 
cles or materials delivered to the site but not 
Incorporated In the work in place on the 
effective date of the Nottce of Termination, 
plus a sum equal to 8 percent of the re¬ 
mainder of such amount, but the aggregate 
of such oumfi shall not exceed 0 percent of the 
whole of the amount determined under (A) 
above: Provided . however, That if It appears 
that the contractor would have sustained a 
loss on the entire contract had it been com¬ 
pleted, no profit shall be included or allowed 
under this subdivision (O) and an appro¬ 
priate adjustment shall be made reducing 
the amount of the settlement to reflect the 
indie. :ed rate of lo6*; and 

(U) the reasonable cost of the preservation 
And protection of property incurred pursuant 
to paragraph (b)(lx); and any other rea¬ 
sonable cost incidental to determination of 
work under this contract. Including expense 
incidental to the determination of the 
amount due to the Contractor os the result 
of the termination of work under this 
contract. 

The total sum to be paid to the contractor 
under (1) above shall not exceed the total 
contract price as reduced by the amount of 
payments otherwise made and as further 
reduced by the contract price of work not 
terminated. Except for normal spoilage, and 
except to the extent that the Government 
shall have otherwise expressly assumed the 
risk of loss, there shall be excluded from the 
amounts payable to the contractor under (I) 
above, the fair value, as determined by the 
contracting officer, of property which Is de¬ 
stroyed. lost, stolen, or damaged so as to 
become undeliverable to the Government, or 
to a buyer pursuant to paragraph (b)(vli). 
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RULES AND REGULATIONS 


(() Any determination of coeU under par* 
a graph (c) or (•) hereof shall be governed 
by the principle* for consideration of costa 
eet forth In Section XV, Part 4. of the Armed 
Services Procurement Regulation, as In effect 
on the date of this contract. 

(d> In any contract for Architect- 
Engineer services In excess of $10,000, 
the clause in paragraph (a) of this sec¬ 
tion as modified by paragraph (c) of tills 
section shall be used, the term “Archi¬ 
tect-Engineer" shall be substituted for 
the term “Contractor**, and the follow¬ 
ing paragraph (e) shall be used in place 
of paragraph <e) therein: 

(a) In the event of the failure of the 
Architect-Engineer and the Contracting Of¬ 
ficer to agree aa provided In paragraph fd) 
upon the whole amount to be paid to the 
Architect-Engineer by reaeon of the termina¬ 
tion of work pursuant to this clause, the 
Contracting Officer ahall. subject to any 
Settlement Review Board approvals required 
by Section VIII of the Armed Services Pro¬ 
curement Regulation in effect as of the date 
of execution of this contract, determine, on 
the basis of information available to him, the 
amount, if any, due to the Architect-Engineer 
by reason of the termination and shall pay 
to the Architect-Engineer the amounts de¬ 
termined as follows: 

(I) For completed work and services ac¬ 
cepted by the Government, the price or price# 
specified In the contract for such work, lees 
any payments previously made; 

(II) The total of— 

(A) the coats incurred In the performance 
of the work and service* terminated. Includ¬ 
ing initial coats and preparatory expenses 
allocable thereto, but exclusive of any coats 
attributable to the work and services paid 
or to be paid for under paragraph (e)(1) 
hereof: 

(B) the cost of settling anc. paying claims 
arising out of the termination of work or 
service* under subcontracts or orders as 
provided in paragraph (b) (▼) above, which 
are properly chargeable to the terminated 
portion of the contract (exclusive of amounts 
paid or payable on account of work or serv¬ 
ice* delivered or furnished by subcontractors 
prior to the effective date of terminstton. 
which amounts shall be Included in the oosts 
payable under (A) above); and 

(C) a sum. as a profit, equal to 6 percent 
of the whole of the amount determined under 
(A) above: provided, however, that if It 
appears that the Architect-Engineer would 
have sustained a loas on the entire contract 
had it been completed, no profit shall be In¬ 
cluded or allowed under this subdivision (C) 
and an appropriate adjustment shall be made 
reducing the amount of the settlement to 
reflect the Indicated rate of loss; and 

(ill) The reasonable co*t of the preserva¬ 
tion and protection of prope rt y Incurred 
pursuant to paragraph <b)(!x); and any 
other reasonable eoet incidental to the 
termination of work under this contract, in¬ 
cluding expense Incidental to the determina¬ 
tion of the amount due to the Architect- 
Engineer as a result of the termination of 
work under this contract. 

The total sum to be paid to the Architect- 
Engineer under (1) and (11) above shall 
not exceed the total contract price us re¬ 
duced by the amount of payments otherwise 
made and as further reduced by the contract 
price of work not terminated. Except for 
normal spoilage, and except to the extent 
that the Government shall have otherwise 
expressly assumed the risk of loss, there shall 
be excluded from the amounts payable to 
the Architect-Engineer under (Li) above, the 
fair value, as determined by the contracting 
officer, of property which is destroyed, lost, 
stolen, or damaged so as to become undellver- 
able to the Government, or a buyer pursuant 
to paragraph <b)(vli). 


§ 8.702 Termination clause for cost- 
reimbursement type contracts. 

(»)••• 

(b) In all cost-reimbursement type 
construction contracts paragraph (c) (l) 
(D) (II) of the clause in paragraph (a) 
of this section should be deleted and the 
following substituted: 

(II) In the event of the termination of 
this contract for the default of the Con¬ 
tractor. the total fee payable shall be such 
proportionate port of the fee as the actual 
work in place bears to the total work in 
place required by the contract. (January 

1965) 

(c) In any contract for Architect- 
Engineer services where the clause in 
paragraph (a) of this section Is used, 
the term “Architect-Engineer" shall be 
substituted for the term "contractor" 
wherever that term appears in the clause 
and paragraph (e)(1)(D) (II) shall be 
deleted and the following clause sub¬ 
stituted therefor: 

(II) In the event of the termination of 
this contract for the default of the Archi¬ 
tect-Engineer, the total fee payable shaU 
be such proportionate part of the fee aa 
the weighted value of the actual working 
drawings completed bears to the weighted 
value of the working drawings required or 
contemplated by the contract. (January 

1966) 

§ 8.703 Termination clause for fixed- 
price construction contract*. [Re¬ 
voked] 

33. Section 8.705-2 Is revised; new 
$ 8.705-3 is added; 55 8.707, 8.708 and 
8.709 are revised; new 5 8.711 is added; 
5 8.801-1 is revised; and in 5 8.801-2, the 
introductory text is revised and new par¬ 
agraphs <b) and (c) are added, as 
follows: 

§ 8.705-2 Construction contract*. 

Generally, there is no need for a ter¬ 
mination clause in construction contracts 
not in excess of $10,000. However, where 
the contracting officer determines that 
a termination clause should be Included 
In such a contract, the following clause 
shall be used: 

TKKMTNAnOK VO« COKVXKIXNCK OT TTIX 
Oovjcrnmint ( Januaay 1966) 

The Contracting Officer, by written notice, 
may terminate this contract, In whole or in 
part, when it 1* in the interest of the Gov¬ 
ernment. If this contract is so terminated, 
the rights, duties and obligation* of the 
parties hereto shall be in accordance with 
the applicable Sections of the Armed Services 
Procurement Regulation in effect on the 
date of thl* contract. 

§ 8.705-3 Architect-engineer contract*. 

The clause in 5 8.705-2 shall be used 
in Architect-Engineer contracts not in 
excess of $10,000. 

§ 8.707 Default clause for fixed-price 
*upply eontrarU. 

Insert the following clause: 

Default (Junx 1964) 

(a) The Government may. subject to the 
provision* of paragraph (c) below, by 
written notice of default to the Contractor, 
terminate the whole or any part of thl* 
contract in any one of the following circum¬ 
stance*: 

(I) IT the Contractor fall* to make delivery 
of the supplies or to perform the service* 


within the time specified herein or an; 
extension thereof; or 

(U) If the Contractor falls to perform unj 
of the other provision* of this contract, ce 
so falls to make progress as to endarvvr 
performance of this contract in acoorda . ? 
with its terms, and In either of these two 
circumstance* does not cure such failure 
within a period of 10 days (or such longer 
period as the Contracting Officer may au¬ 
thorise In writing) after receipt of notics 
from the Contracting Officer specifying s jeh 
failure. 

(b) In the event the Government terra 1- 
nates this contract In whole or in port m 
provided in paragraph (a) of this clause, 
the Government may procure, upon such 
terms and in such manner aa the Contract¬ 
ing Officer may deem appropriate, supplio 
or services similar to those so terminated* 
and the Contractor shall be liable to ihs 
Government for any excess costs for such 
similar supplies or services: Provided, That 
the Contractor ahall continue the perform¬ 
ance of this contract to the extent not ter¬ 
minated under the provisions of this clau**. 

(c) Except with respect to defaults of nub- 
contractors, the Contractor shall not be 
liable for any excess costs If the failure to 
perform the contract arises out of causes 
beyond the control and without the fault 
or negligence of the Don tractor. Such causal 
may Include, but are not restricted to. acts 
of God or of the public enemy, acts of the 
Government in either Its sovereign or con¬ 
tractual capacity, fires, floods, epidemics 
quarantine restrictions, strikes, freight em¬ 
bargoes. and unusually severe weather; but 
in every case the failure to perform must 
be beyond the control and without the fault 
or negligence of the Contractor. If the fail¬ 
ure to perform la caused by the default of 
a subcontractor, and if such default ar.ies 
out of causes beyond the control of both 
the Contractor and subcontractor, and with¬ 
out the fault ar negligence of either of them, 
the Contractor shall not be liable for say 
excess costs for failure to perform, unless the 
supplies or services to be furnished by tbs 
subcontractor were obtainable from otbsr 
sources in sufficient time to permit tbs 
Contractor to meet the required delivery 
schedule. 

(d) If this contract Is terminated as pro¬ 
vided in paragraph (a) of this clause, tbs 
Government, in addition to any other rights 
provided in this clause, may require the Con¬ 
tractor to transfer title and deliver to tbs 
Government, in the manner and to the exirat 
directed by the Contracting Officer. (1) 
completed supplies, and (11) such panUUy 
completed supplies and material*. part* 
tools, dies. Jigs, fixtures, plana, drawing*, 
information, and contract rights (herein aftsr 
called “manufacturing materials") as tbs 
Contractor has specifically produced <c spe¬ 
cifically acquired for the performance of 
such part of this contract us has been ter¬ 
minated: and the Contractor shall, upon 
direction of the Contracting Officer, protect 
and preserve property in the possession of 
the Contractor in which the Government, hsi 
an interest. Payment for completed aupplUJ 
delivered to and accepted by the Government 
shall be at the contract price. Payment for 
manufacturing materials delivered to and 
accepted by the Government and for the pro¬ 
tection and preservation of property shall bs 
in an amount agreed upon by the Contractor 
and Contracting Officer; failure to agree to 
such amount shall be a dispute concern 1 nC * 
question of fact within the meaning of th. 
clause of this contract entitled “Dispute • 
The Government may withhold *rw» 
Amounts otherwise due the Contractor 
such completed supplies or manufacturing 
materials such sum as the Contract*!** 
Officer determines to be necessary to pro¬ 
tect the Government against lo*s becsui* 
of outstanding liens or claims of former U*° 
holders. 
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< t > If. After notlc* of termination of this 
comr:urt under the provision* of this clause. 
It la determined for any reason that the Con¬ 
tractor was not In default under the provi¬ 
sion* of this clause, or that the default was 
excusable under the provisions of this clause, 
the rights and obligations of the parties 
shall, if the contract contains a clause pro¬ 
viding for termination for convenience of 
the Government, be tha same as If the notice 
of termination had been issued pursuant to 
such clause. If. after notice of termination 
of this contract under the provisions of this 
clause, it is determined for any reason that 
the Contractor was not In default under the 
provisions of this clause, and If this contract 
doc* not contain a clause providing for tor- 
mi nation for convenience of the Govern¬ 
ment, the contract shall be equitably 
Adjusted to compensate for such termination 
and the contract modified accordingly; fail¬ 
ure to iu;ree to any such adjustment shall be 
a dispute concerning a question of fact with- 
Ln the meaning of the clause of this contract 
entitled Disputes". 

|f i The rights and remedies of the Govern¬ 
ment provided ln this clause shall not be 
exclusive and are In addition to any other 
rights and remedies provided by law or under 

this contract. 


§ 8,708 K\ruA*kIe delays clause for 
r«Mt'rrimbiir§emenl lyre contract*. 

<a> General. The following clause 
shall be used In all cost-reimbursement 
type supply contracts a s defined in 9 7.202 
of ihk chapter. In all cost-reimburse¬ 
ment type construction contracts, and 
in all co:t -reimbursement type research 
and development contracts that contain 
the Termination clause ln $ 8.702. It 
may be used in contracts that contain the 
Termination clause In $ 8.704. 


KxcufiAiUB Delays (July 1958) 

Except with respect to defaults of sub¬ 
contractors, the Contractor shall not be In 
defsuit by reason of any failure In perform- 
*ac* or this contract In accordance with its 
term* (including any failure by the Contrac¬ 
tor to make progress ln the proeecutlon of 
w work hereunder which endangers such 
performance) If such failure arises out of 
esuses beyond the control and without the 
fault or negligence of the Contractor. Such 
oaur^a may include, but are not restricted 
to: acts of God or of the public enemy; acts 
of the Government In either Its sovereign or 
contractual capacity; Urea; floods; epidemics; 
quarantine restrictions; strikes: freight em- 
UAigoes; and unusually severe weather; but In 
the failure to perform must be 
ocyond the control and without the fault or 
negligence of the Contractor. If the failure 
to perform is caused by the failure of a sub¬ 
con tractor to perform or make progress, and 
u «udi failure arises out of causes beyond 
the control of both the Contractor and sub¬ 
contractor, and without the fault or ncgll- 
njee of father of them, the Contractor shall 
not be deemed to be ln default, unless (1) the 
■upplles or services to be furnished by the 
•uboon tractor were obtainable from other 
<U) the Contracting Officer shall 
*' c ^dered the Contractor In writing to 
Procure such supplies or services from such 
otner sources, and (Ul) the Contractor shall 
'* to comply reasonably with such 

a»r. upon request of the Contractor, the 
contracting Officer shall ascertain the facta 
extent of such failure and, If ho shall 
nrrv| r ! nin * ***** *ny failure to perform was 
*** **** one or more at the said 
the delivery schedule shall be revised 
accordingly, subject to the rights of the Oov- 

"tf^mi^auon^ th ° claUM ’ hmot entitled 

Thw A rchi tect-engineer contracts . 
nc following clause shall be Inserted in 


each cost-reimbursement type architect- 
engineer contract: 

Excusable Delays (Jamuaby 1965) 

The Architect-Engineer shall not be in de¬ 
fault by reason of any failure ln performance 
of this contract in accordance with it* terms 
(Including any failure by the Architect- 
Engineer to moke progress ln the prosecution 
of the work hereunder which endangers such 
performance) if such failure arises out of 
causes beyond the control and without the 
fault of negligence of the Architect-Engineer. 
Such causes may Include but are not re¬ 
stricted to: act* of God or of the public 
enemy; acts of the Government in either its 
sovereign or contractual capacity; fires; 
floods; epidemics; quarantine restrictions; 
strikes; and unusually severe weather; but 
ln every case, the failure to perform must be 
beyond the control and without the fault or 
negligence of the Architect-Engineer. Upon 
request of the Architect-Engineer, the Con¬ 
tracting Officer shall ascertain the .‘acta and 
extent of such failure and. If he shall deter¬ 
mine that any failure to perform was occa¬ 
sioned by any one or more of the said causes, 
the completion dates shall be revised ac¬ 
cordingly subject to the right* of the Gov¬ 
ernment under the clause of this contract 
entitled “Termination". 

§ 8.709 Default clause for fixed-price 
construction contract*. 

(a) The following clause shall be used 
in each fixed-price construction contract 
ln excess of $10,000: 

Txbmination Pos Default — Damages Fob 
Delay— Time Extensions (June 1964) 

(a) If the Contractor refuses or fall# to 
prosecute the work, or any separable part 
thereof, with such diligence as will insure 
Its completion within the time specified in 
this contract, or any extenson thereof, or 
falls to complete Bald work within such time, 
the Government may. by written notice to 
the Contractor, terminate hla right to pro¬ 
ceed with the work or such part of tho work 
as to which there has been delay. In such 
event the Government may take over the 
work and prosecute the same to completion, 
by contract or otherwise, and may take pos¬ 
session of and utilize ln completing the 
work such materials, appliances, and plant 
as may be on the site of the work and neces¬ 
sary therefor. Whether or not the Contrac¬ 
tor's right to prooeod with the work Is ter¬ 
minated, he and his sureties shall be llablo 
for any dnmage to the Government result¬ 
ing from his refusal or failure to complete 
the work within the specified time. 

(b) If fixed and agreed liquidated damages 
are provided In the contract and if the Gov¬ 
ernment so terminates the Contractor's right 
to proceed, the resulting damage will con¬ 
sist of such liquidated damages until such 
reasonable time os may be required for final 
completion of the work together with any 
Increased costs occasioned the Government 
ln completing the work. 

(C) If fixed and agreed liquidated dam¬ 
ages are provided ln the contract and if the 
Government does not so terminate the Con¬ 
tractor's right to proceed, the resulting 
damage will consist of such liquidated dam¬ 
ages untU the work Is completed or accepted. 

(d) The Contractor's right to proceed 
shall not be so terminated nor the Contractor 
charged with resulting damage if: 

(1) The delay ln the completion of the 
work arises from unforeseeable causes be¬ 
yond the control and without the fault or 
negligence of the Contractor, including but 
not restricted to. acta of Ood. acta of the pub¬ 
lic enemy, acta of the Government In either 
Its sovereign or contractual capacity, acta 
of another contractor In the performance of 
a contract with the Government, fires, floods, 
epidemics, quarantine restrictions, strikes, 
freight embargoes, unusually severe weather, 


or delays of subcontractors or suppliers aris¬ 
ing from unforeseeable causes beyond the 
control and without the faults or negligence 
of both the Contractor and such subcon¬ 
tractors or suppliers; and 

(2) The Contractor, within 10 days from 
the beginning of any such delay (unless the 
Contracting Officer grants a further period 
of time before the date of Anal payment un¬ 
der the contract), notifies the Contracting 
Officer In writing of the causes of delay. The 
Contracting Officer shall ascertain the facta 
and tlie extent of the delay and extend the 
time for completing the work when, in his 
judgment, the findings of fact Justify such 
on extension, and his findings of fact shall be 
final and conclusive on the parties, subject 
only to appeal as provided in the “Disputes'* 
clause of this contract. 

<e) If, after notice of termination of the 
Contractor's rtght to proceed under the pro¬ 
visions of this clause. It is determined for 
any reason that the Contractor was not ln 
default under the provisions of this clause, 
or that the delay was excusable under the 
provisions of this clause, the rights and obli¬ 
gations of the parties shall. If the contract 
contains a clause providing for termination 
for convenience of the Government, bo the 
same as if the notice of termination had 
been issued pursuant to such clause. If. m 
the foregoing circumstances, this contract 
does not contain a clause providing for ter¬ 
mination for convenience of the Govern¬ 
ment, tho contract shall be equitably ad¬ 
justed to compensate for such termination 
and tho contract modified accordingly; fail¬ 
ure to agree to any such adjustment shall 
be a dispute concerning a question of fact 
within the meaning of the clause of this 
contract entitled “Disputes". 

(f) The right* and remedies of the Gov¬ 
ernment provided ln this clause are ln addi¬ 
tion to any other rights and remedies pro¬ 
vided by law or under this contract 

<b) During a period of national emer¬ 
gency. paragraph (d) of the above clause 
may be changed by deleting the word 
"unforeseeable'* and inserting the phrase 
"'other than normal weather," after the 
word “causes" wherever it appears. 
Where Standard Form 23A Is used, the 
words "Disputes clause of this contract*' 
In the foregoing paragraph need not be 
substituted for “Clause 6 of these Gen¬ 
eral Provisions". 

§8.711 Default clause for fixed-price 
architect-engineer contract*. 

The following c 1 a use shall be inserted 
in each fixed-price architect-engineer 
contract: 

Tesmination foe Default (Januahy 1965) 

(a) The performance of work under the 
contract may be terminated by the Govern¬ 
ment ln accordance with this clause in whole, 
or from time to time ln part, whenever the 
Architect-Engineer shaU default ln perform¬ 
ance of this contract In accordance with it* 
terms (including In the term “default*' any 
such failure by the Architect-Engineer to 
iruUce progress ln the proeecutlon of the work 
hereunder as endangers such performance), 
and shall fall to cure such default within a 
period of ten days (or such longer periods ns 
the Contracting Officer may allow) after 
receipt by the Archnitect-Engtneer of a 
notice *pectfymg the default. 

(b) If the contract Is so terminated, the 
Government may take over the work and 
services and prosecute the same to comple¬ 
tion by contract or otherwise, and the Archi¬ 
tect-Engineer shall be liable to the Govern¬ 
ment for any excess cost occasioned to the 
Government thereby. 

(c) The contract may not be so terminated 
if the failure to perform arises from unfore¬ 
seeable causes beyond the control and with- 
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out the fault or negligence of the Architect- 
Engineer. Such causes may include, but are 
not restricted to acta of God. acta of the 
public enemy, acta of the Government in 
either Ita sovereign or contractual capacity. 
Area, floods, epidemics, quarantine restric¬ 
tions. strikes and unusually severe weather: 
but In every case the failure to perform must 
be beyond the control and without the fault 
or negligence of the Architect-Engineer; and 
the Architect-Engineer, within ten days from 
the beginning of any such delay (unleas the 
Contracting Officer grants a further period 
of time before the date of final payment 
under the oontract) notifies the Contracting 
Officer in writing of the causes of delay. The 
Contracting Officer slmll ascertain the facta 
and the extent of dolay and extend the time 
for completing the work when, in his judg¬ 
ment. the findings of fact Justify such an 
extension, and hia finding of fact shall be 
final and conclusive on the parties, subject 
only to appeal as provided in the clause of 
this contract entitled “Disputes’*. 

(d) If. after Notice of Termination of the 
contract under the provisions of this clause, 
it Is determined for any reason that the 
Architect-Engineer was not in default under 
the provisions of this clause or that the 
default was excusable under the provisions 
of this clause, the rights and obligations of 
the parties shall be the same as U the Notice 
of Termination hod been Issued pursuant 
to the clause of this contract entitled “Ter¬ 
mini* Uon for the Convenience of the Gov¬ 
ernment'*. 

(e) The rights and remedies of the Gov¬ 
ernment provided In this clause are In addi¬ 
tion to any other rights and remedies pro¬ 
vided by law or under this contract. 

§ 8.801-1 Telegraph Sc notice of termi¬ 
nation. 

(a) The following form of telegraphic 
notice is approved for use where a con¬ 
tract for supplies Is being completely 
terminated. 

Date___ 

XYZ Corporation 
New York. N.Y. 

Your Contract No._.... Is hereby ter¬ 

minated in its entirety pursuant to clause 
...... of the contract effective [Acre Insert 

“Immediately** or “On . 19—. M 

(inserting the date) or “as soon as you have 
delivered thereunder including previous de¬ 
liveries the following Items'* (listing items )). 
Immediately stop all work, terminate sub¬ 
contracts and place no further orders except 
to extent (insert if applicable —necessary 
to perform any portion thereof not termi¬ 
nated hereby or) that you or a subcontractor 
wLsht to retain and continue for own ac¬ 
count any work in process or other materials. 
Telegraph similar instructions to all subcon¬ 
tractors and suppliers. Letter and instruc¬ 
tions follow. 


(Name and rank) 
(Contracting Officer) 

(b) The following form of telegraphic 
notice is approved for use where a con¬ 
tract for supplies is being partially ter¬ 
minated. 

XYZ Corporation 
New York. N.Y. 

Your Contract No._is hereby par¬ 
tially terminated pursuant to clause- 

of the contract effective on__19... 

on which date you will reduce its total num¬ 
ber of items to be delivered os follows (in¬ 
serting instructions as to reduced deliveries) 
Immediately stop all work. In terminate sub¬ 
contracts and place no further orders except 
to extent nocessary to perform any portion 
thereof not terminated hereby or that you or 
a subcontractor wish to retain and continue 


far own account any work In process or other 
materials. Telegraph similar instructions to 
all subcontractors and suppliers. Letter and 
Instructions follow. 


(Name and rank ) 
(Contractfop Officer) 

<c> The following form of telegraphic 
notice is approved for use where a con¬ 
tract for construction is being completely 
terminated for the convenience of the 
Government: 

Date ___ 

XYZ Corporation 
New York. N.Y. 

Your Contract No. __ for construction 

of _ ks hereby terminated effective Im¬ 

mediately for the convenience of the Govern¬ 
ment pursuant to Clause_of the con¬ 

tract. Immediately stop all work, terminate 
subcontracts and plsce no further orders. 
Telegraph similar Instructions to all subcon¬ 
tractors and suppliers. Letter and Instruc¬ 
tions follow. 


(Name and rank) 
(Contracting Officer) 

<d) The following form of telegraphic 
notice is approved for use where a con¬ 
tract for construction is being partially 
terminated for the convenience of the 
Government: 

Date _____ 

XYZ Corporation 
New York. N.Y. 

Your Contract No. ...... for construction 

of___Is hereby partially terminated effec¬ 

tive Immediately for the convenience of the 

Government pursuant to clause_of the 

contract to the following extent___ Im¬ 

mediately stop all work, terminate subcon¬ 
tracts and place no further orders except to 
extent necessary to perform portion thereof 
not terminated hereby. Telegraph similar 
instructions to all subcontractors and sup¬ 
pliers. Letter and instructions follow. 


(Name and rank) 
(Contracting Officer) 

§ 8.801-2 Letter notice of termination. 

(a) The following form of notice of 
termination is approved for use where a 
prime contract for supplies is being ter¬ 
minated. With appropriate modifica¬ 
tions. it is suitable for use in terminating 
subcontracts: 

• • • • • 

(b) The following form of notice of 
termination is approved for use to con¬ 
firm telegraphic notification where a 
contract for construction has been to¬ 
tally or partially terminated: 

None* or Txxmihatioiy 

Date __ 

XYZ Corporation. 

New York. N.Y. 

Gentlemen: 

Re: Contract No. ...... for construction of 

X. Effective date of termination. This 
letter will confirm the Government's tele¬ 
gram to you dated___ terminating 

Jin port) your Contract No.__ (herein¬ 

after referred to os “the contract") for the 
convenience of the Government, in accord¬ 
ance with Clause__ thereof. Such ter¬ 

mination Is effective on the date and in the 
manner stated In such telegram, reference to 
which Is hereby made. 

2. Cessation of toork and notification to 
your immediate subcontractors, (a) You 
shall stop all work, and place no further 
orders In connection with the contract, ex¬ 


cept (1) to the extent necessary to perform 
any portion thereof not terminated by this 
notice or (2) to the extent necessary 
perform any work directed by the contract, 
ing officer. 

(b) You shall give notice of termination 
to each of your immediate subcontract ,r» 
and suppliers who wUl be affected by the 
termination of your contract. In such no¬ 
tice you shall (1) give him the number .f 
your contract with the Government (2) state 
that It has been terminated for the conven¬ 
ience of the Government and the exirnt 
thereof. (3) give him the name and address 
of the contracting officer. (4) instruct him 
to stop all work, to place no more orders rmd 
to terminate aU subcontracts under this con¬ 
tract with you (subject to the same excep¬ 
tions stated In 2(a) above). (5) direct him 
to submit his settlement proposal promptly 
In order to expedite settlement, and (0> re¬ 
quest him to give similar notice and Instric- 
tions to his Immediate subcontractors. 

(c) You ahaU forthwith transfer title tc 
and deliver to the Government, in accord¬ 
ance with any Instructions of the contracting 
officer, all Items of termination Inventory 
(Including subcontractor termination In¬ 
ventory which under the terms of the sub¬ 
contract or purchase order concerned you 
have the right to take over) of the following 
types or classes (Insert proper Identification 
or “none” | . 

(d) You shall notify the Contracting Offi¬ 
cer of any pending or subsequent legal pro¬ 
ceedings which relate to any subcontract-, or 
purchase orders under the terminated 
contract. 

(e) You shall take such other action as 
may be required by the Contracting Officer 
or under the termination clause contained 
In your contract. 

3. Termination inventory. In connection 
with settlement of your claim It will be nec¬ 
essary to establish that all your termination 
Inventory and that of your subcon traders 
has been properly accounted for. 

4. Submission of settlement proposal To 
assist you in prompt submission of jour set¬ 
tlement proposal, there Is inclosed a supply 
of the standard farms. 

5. Settlements with subcontractors. You 
remain liable to your subcontractors ;»nd 
suppliers for claims arising by reason of tbs 
termination of their subcontracts or orders. 
You are requested to settle such termination 
claims as promptly as possible. For purple* 
of reimbursement by the Government, such 
settlements will be governed by the appli¬ 
cable provisions of the Armed Services Pro¬ 
curement Regulation. 

0. The office named below will be in charge 
of the settlement of your claim. As to any 
matters not covered by this Notice, you 
should consult the office named below 

7. Please acknowledge receipt of this No¬ 
tice as shown below. 

Inclosures 


(Contracting Officer) 


(Name of Office) 
(Address) 

Acknowledgment of Notice 

The undersigned hereby acknowledges re¬ 
ceipt of a signed copy of the foregoing No¬ 
tice on_ Two copies of this Notice, 

both signed, are returned herewith. 


(Nome of Contractor) 


(Title) 

(c ) The following form of notice of 
termination is approved for use where a 
contract for architect-engineer services 
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U being terminated for the convenience 
ot the Government: 

DntA 


Nones or Tk&mxx a now 

A-B and Auxoclatet 

Nrw Yark.N.Y. 

Gentlemen: 

1 . Effective date of termination . You are 

notified tfiat your Contract No - cover- 

lag_ la hereby terminated {in part| 

lor the convenience of the Government In 
accordance with the claim* hereof entitled 

Termination for the Convenience of the 
OovrnimenL" Such termination vrlll be 
effective immediately upon receipt of this 
notice. 

2. Ccs .ration of work. You ahall »top all 
vork under the oontract except (1) to the 
extent necessary to perform any portion 
thereof not terminated by this notice or (3) 
to the extent necessary to perform any work 
directed by the contracting officer 

3. StJbminrfo* of settlement proposal. To 
AAAUt you In the prompt submission of your 
aettlemcnt proposal, there la Inclosed a sup¬ 
ply of the standard form. 

4 The office named below will be In charge 
of the settlement of your claim. As to any 
matters not covered by this Notice, you 
should consult the office named below. 

5. Please acknowledge receipt of this Notice 
os shown below. 


(Contracting Officer) 
(Name of Office) 


(Address) 
Acknowledgment of Notice 

The undersigned hereby acknowledges re¬ 
ceipt of s signed copy of the foregoing Notice 

on..— Two copies of this Notice. 

both signed, are returned herewith. 


By 


(Architect - Engineer ) 
(Nome) 


(Title) 


PART 9— PATENTS, DATA, AND 
COPYRIGHTS 

34. Sections 8.104, 9.107-3(d>, and 
»J07-4(c)(l) are revised to read as fol¬ 
lows: 

§ 9.101 Notice and assistance. 

The Government should be notified by 
the contractor of all claims of infringe¬ 
ment in connection with the performance 
« a Government contract which come 
to tlie contractor’s attention. The con¬ 
tractor should also assist the Govern- 
jfcwit. to the extent of evidence and in¬ 
formation in the possession of the con¬ 
tractor, in connection with any suit 
aeainst the Government, or any claims 
•J™** the Government made before 
has been instituted, on account of 
^ sieged patent or copyright infringe- 
taent arising out of or resulting from the 
performance of the contract. Accord- 
ngiy. the clause set forth below shall be 
In all contracts In excess of 
510 000 for supplies, construction, or ex¬ 
perimental, developmental, or research 
^ork: Provided, That the clause set forth 
ooiow shall not be Included in contracts: 

*a> Where both performance and de- 
Jivery are to be outside the United States, 
its possessions, or Puerto Rico, unless the 
oontract Indicates that the supplies are 
No 82- 7 


ultimately to be shipped into the United 
States, its possessions, or Puerto Rico; or 

(b) Of $10,000 or less, except that as 
a matter of administrative convenience, 
the clause need not be deleted when it Is 
a part of a standard form being used for 
such contracts, since it is self-deleting: 

None* AND AssttJTAJCC* RrCABDTNG PATTNT 
and CovYX.io.rr In» xingumknt Januamt 
1008 ) 

The provisions of this c!auk shall be ap¬ 
plicable only II the amount of this contract 
exceeds $10,000. 

(a) The Contractor shall report to the 
Contracting Officer, promptly and In reason¬ 
able written detail, each notice or claim of 
patent or copyright Infringement based on 
the performance of this contract of which 
the Contractor has knowledge. 

<b) In the event of any claim or suit 
against the Government on account of any 
alleged patent or copyright infringement 
arising out of the performance of this con¬ 
tract or out of the use of any supplies fur¬ 
nished or work or services performed here¬ 
under, the Contractor shall furnish to the 
Government, when requested by the Con¬ 
tracting Officer, all evidence and Information 
In possession of the Contractor pertaining 
to such suit or claim. Such evidence and In¬ 
formation shall be furnished at the expense 
of the Government except where the Con¬ 
tractor has agreed to Indemnify the Gov¬ 
ernment. 

(c) This clause shall be Included In all 
subcontracts. 

For proper action to be taken by the con¬ 
tracting officer with respect to reports 
ol notices or claims of patent Infringe¬ 
ment received by him under the provi¬ 
sions of this section, see 5 9.105. 

g 9.107-3 Policy. 


<d> In the Category n and Category 
III situations, when two or more poten¬ 
tial contractors arc Judged to have pre¬ 
sented proposals of equivalent merit, 
willingness to grant the Government 
principal or exclusive rights in resulting 
inventions will be an additional factor In 
the evaluation of the proposals. In no 
event will contractors be asked to state 
their willingness to grant the Govern¬ 
ment principal or exclusive patent rights 
prior to a determination that proposals 
of equivalent merit have been presented. 


§ 9.107-4 Procedure#. 


(C) * * * 

(1) In determining whether such 
work falls within Category n. the con¬ 
tracting officer shall first determine 
whether the work is in a field of technol¬ 
ogy directly related to an area in which 
the contractor has an “established non¬ 
governmental commercial position."* In 
making this determination, the con¬ 
tracting officer should recognise that the 
ultimate goal of the policy is to move 
inventions into the stream of commerce 
through domestic sales or exports or 
through domestic and foreign licensing 
programs. Therefore, to be considered 
as having an established nongovernmen¬ 
tal commercial position, the contractor 
should ordinarily: 

(i) Be known in the trade as a manu¬ 
facturer or source of products or serv¬ 
ices in the area involved: 


(11) Be regularly engaged In the sale 
or licensing, whether domestic or for¬ 
eign, of such products or services to the 
general public (Including business con¬ 
cerns! : to both the general public in¬ 
cluding business concerns and the U.S. 
Government, or to foreign governments; 
and 

(ill) Have a record of developing non¬ 
governmental commercial markets for 
inventions in the area involved. A non¬ 
governmental commercial position shall 
be deemed to include sales of military 
items to foreign governments or multi¬ 
national organizations or licensing pro¬ 
grams with respect thereto, as well as the 
export of nonmiiitary items to foreign 
governments or foreign nationals or for¬ 
eign licensing programs in connection 
therewith* 


PART 12—LABOR 

35. Section 12.101-1 Is revised; new 
paragraph <d> is added to I 12.101-2; 
and new !3 12.101-3, 12.101-4. 12.101-5. 
and 12.101-6 are added, os follows: 

§ 12.101-1 General* 

(a) Military procurement depends on 
industry and labor for uninterrupted 
performance of contracts to meet defense 
objectives. Each Military Department 
must establish and maintain sound work¬ 
ing relationships with industry and labor 
to assure prompt receipt of Information 
involving labor relations matters which 
may affect adversely military procure¬ 
ment and to assure that procurement 
actions are carried on without delay and 
at reasonable costs to the Government. 

(b) All problems arising out of the 
labor relations of contractors and all 
communications with labor organiza¬ 
tions or Federal agencies relative thereto 
shall be handled in accordance with the 
procedures prescribed in this part. In¬ 
dustrial security matters concerning 
contractor employees arc governed by 
the Armed Forces Industrial Security 
Regulation (AR 380-130. OPNAV In¬ 
structions 5540.8c, AFR 205-4). 

(c) With respect to labor relations 
matters In general, no Department shall 
take any Independent action whose re¬ 
sult would have the effect of establishing 
major policy, or unless approval of the 
Office of the Assistant Secretary of De¬ 
fense ( Manpower) has been obtained. 
Each Department must determine for 
itself what actions involve major policy. 
Recommendations for plant seizure or 
for injunctive action against labor or 
management would be examples of ac¬ 
tions establishing major policy. 

(d> Heads of procuring activities or 
subordinate commands or their repre¬ 
sentatives shall obtain authorization 
from the responsible Departmental head¬ 
quarters office prior to initiating any 
contact on labor relations matters with 
a national office of any labor organiza¬ 
tion. Government department, agency or 
other govermental organization and 
shall promptly notify such headquarters 
office of each contact by the national 
office of any of these organizations. 

(e) Mill tan* Departments shall re¬ 
main impartial In. and refrain from tak- 
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ing a position on the merits of. any labor 
dispute, and shall refrain from the con¬ 
ciliation , mediation or arbitration of any 
such dispute. They shall, however, act 
to avoid or minimize the impact of labor 
disputes on important procurement by 
assuring, to the extent praticable. that 
the parties to the dispute utilize all avail¬ 
able methods for resolving the dispute. 
Including the services of the National 
Labor Relations Board. Federal Media¬ 
tion and Conciliation Service. National 
Mediation Board and other appropriate 
Federal, state, local, or private agencies. 

<f> Each Department shall take other 
action in connection with labor relations 
problems which is consistent with Its 
procurement responsibilties. as for ex¬ 
ample: 

(1> Giving notice of the existence of 
a labor dispute, which affects, or threat¬ 
ens to affect, procurement of supplies or 
services, to the Government agency 
which has responsibility for conciliation, 
mediation, arbitration, or other action 
with respect thereto; 

(2) Advising the Government agency 
responsible for action with respect to 
labor disputes, or the parties to a labor 
dispute, of factual information pertain¬ 
ing to procurement of the supplies or 
services involved, to the extent consist¬ 
ent with security regulations; or 

(3) Seeking to obtain such voluntary 
agreement between management and la¬ 
bor as will permit, notwithstanding the 
general continuance of the dispute, un¬ 
interrupted procurement of military 
supplies and services, provided such 
activity docs not Involve the Department 
in the merits of a labor difference or 
dispute. 

§ 12.101-2 lUmlratl pric ing and admin- 

Miration. 

• • • • • 

(d> The normal and regular functions 
of inspection at the plant of a military 
supplier, as required during the perform¬ 
ance of a contract, shall be continued 
without regard to the existence at such 
plant of a labor dispute, strike, or picket 
line. Inspection should not be performed 
if there is reason to believe that the 
physical safety of the individual inspec¬ 
tor may be endangered thereby. It is 
emphasized that inspection personnel in 
the discharge of their duties, consistent 
with the policy of $ 12.101-1 (e), shall 
refrain from taking or expressing a posi¬ 
tion upon the merits of any dispute be¬ 
tween labor and private management. 

§ 12.101-3 Reporting of labor di«ptilr«. 

<a> The responsible military com¬ 
mander or contracting officer or the rep¬ 
resentative of either shall obtain and 
transmit information relating to poten¬ 
tial or actual labor disputes which may 
interfere with performance of any con¬ 
tract within his cognizance. 

<b) Whenever it is determined that 
such an interference is likely to occur, 
he shall notify all offices listed below for 
the affected Department, except as pro¬ 
vided in paragraph (d) of this section: 

(1) Reports involving Army contracts. 
Reports shall be submitted to the head 
of the procuring activity concerned with 
information copies to intermediate pro¬ 
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curement offices. Simultaneously, copies 
of each report shall be sent directly to 
the Assistant Secretary of the Army (In¬ 
stallations and Logistics). Attn: Labor 
Advisor, and to ODCSLOG. Attn: Chief, 
Industrial Division. 

(2) Reports involving Navy contracts. 
Reports shall be submitted simultane¬ 
ously to the Chief of Naval Material. 
Attn: Labor Relations Advisor <MAT 
02C); head of the procuring activity con¬ 
cerned; cognizant contracting officers; 
Inspection offices concerned; status con¬ 
trol activities: and the Assistant Chief 
for Transportation (Code OH). BuSandA 
(when a transportation facility is af¬ 
fected). 

(3) Reports involving Air Force con - 
tracts. The responsible military com¬ 
mander. the contracting officer, or the 
representative of cither, shall submit 
reports as follows: 

(i) Reports relating to any missile or 
test site or other high-priority Air Force 
program as designated by Headquarters, 
USAF. or Headquarters AFSC shall be 
submitted daily by electrical transmis¬ 
sion to Headquarters AFSC <SCKML>. 
with copies to BSD. SSD, and WCMR. 
Air Porcc Unit Post Office, Los Angeles. 
Calif., 90045; Headquarters, SAC, Offutt 
Air Force Base, Omaha. Ncbr., 68113; 
and Headquarters, USAF < AFSPPDB >, 
Washington. D.C., 20330. 

<ii> Reports of disputes not directly 
affecting missile or test sites or other 
high-priority programs shall be submit¬ 
ted when the dispute arises and weekly 
thereafter to the major air command 
responsible for the program, contract, or 
activity affected. (Exception: When 
strikes affect AFLC programs, contracts, 
or activities, a copy of the report shall be 
sent directly to the AFLC buying activ¬ 
ity. No copies shall be sent to Head¬ 
quarters AFLC unless specifically re¬ 
quested.) An Information copy of initial 
and weekly reports shall be sent to Head¬ 
quarters, AFSC (8CKML). Andrews Air 
Force Base. Washington. D.C., 20331. 
Consolidated weekly reports shall be sub¬ 
mitted by AFSC to Headquarters USAF 
(AFSPPDB). Initial and subsequent re¬ 
ports containing all the information im¬ 
mediately available shall be submitted 
promptly after a work stoppage occurs. 

(4) Reports involving Defense Supply 
Agency contracts. Reports shall be sub¬ 
mitted to the head of the procuring 
activity concerned. Only those disputes, 
stoppages, or threatened stoppages 
which, in the opinion of the head of the 
procuring activity, are of sufficient im¬ 
portance to warrant attention of higher 
authority shall be reported, in duplicate, 
to the labor advisor, Defense Supply 
Agency, as prescribed in { 12.101-4. 

(c) Labor disputes should be reported 
on DD Form 1507, Work Stoppage Re¬ 
port. An initial report should be sub¬ 
mitted when a dispute occurs and not 
less than weekly thereafter for the dura¬ 
tion of the dispute, showing only new 
or changed Information. Where a more 
rapid means of transmission is required 
the report shall follow the order Indi¬ 
cated by DD Form 1507. The final report 
shall Include Important terms of agree¬ 
ment, strike settlement date, and date 
of resumption of work. Where the work 


stoppage Involves a missile or test site 
or Army Corps of Engineers contract, 
the approximate number of man-days 
lost shall be reported. 

(d) In cases where the responsible 
individual originating the report is out¬ 
side the Military Department which 
placed the contract, he shall give notice 
to the procuring office (which shall 
process the notice in accordance with 
paragraph (b> of this section) and to 
the appropriate Departmental head¬ 
quarters labor relations office (for the 
Army, the Labor Advisor, OASA (UiL- 
for the Navy. Chief of Naval Material. 
ATTN: Labor Relations Advisor (MAT 
020; for the Air Force, Headquarter, 
USAF. AFSPPDB; for Defense Supply 
Agency. Labor Advisor, DSA>. 

(e) Reports shall be made to the Office 
of the Secretary of Defense: 

(1) Individual cases. In any ca&c 
where a Military Department determines 
that a labor dispute significantly affects, 
or threatens to affect, an important pro¬ 
curement. the Department concerned 
shall notify the Director. Industrial Re¬ 
lations. OASD (Manpower) by furnish¬ 
ing an information copy of DD Form 
1507. 

(2) Weekly reports. A weekly report 
shall be made by each Military Depart¬ 
ment to the Director. Industrial Rela¬ 
tions, OASD (Manpower) briefly indi¬ 
cating those disputes which threaten Im¬ 
portant military programs and any 
actions taken in connection therewith. 
Negative reports are not required. 

§ 12.101—1 Impart of labor dlipuir- on 
dcfctite program*. 

(a) Each Military Department shall 
determine the degree of impact of po¬ 
tential or actual labor disputes on iu 
own programs and requirements, con¬ 
sidering among others the following fac¬ 
tors: 

Cl) Whether the dispute involve* a 
product, project, or service which must 
be obtained in order to meet achedul s 
for urgently needed military programs 
or requirements; or 

(2) Whether alternative sources of 
supply for the product, project, or serv¬ 
ice involved are reasonably available to 
fulfill the requirement or program in 
time to maintain essential military 
schedules. 

<b) Within each Military Depart¬ 
ment, the procuring activity Involved 
shall obtain and develop data reflecting 
the impact of a dispute on requirements 
and programs. Upon determining the 
Impact, the head of the procuring ac¬ 
tivity shall submit through appropriate 
channels a report of his findings, to¬ 
gether with recommendations, to the 
headquarters labor relations office orig¬ 
inally notified pursuant to $ 12.101-3 
<b>. 8uch reports shall be In narrative 
form and shall Include the followin'? 
information: 

(1) Location of dispute and name of 
contractor or subcontractor involved; 

(2) A statement Indicating the degree 
of impact, relating specific items or con¬ 
struction involved to the programs or 
requirements affected; 

(3) Identity of alternate sources 
available to furnish supply or service 
within the time required; 
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(4) A description of any action taken 

to reduce Impact; 

(5) Where need for removal of 
material is indicated, the report should 
include the following information: 

<i) How soon the material can be ob¬ 
tained; 

(ID Description of items to be moved 
tnature of items, amount, approximate 
weight and cubic feet, purchase order 
number, shop order number, etc.); 

(iii) Amount of work required to move 
items (Include need for finishing work, 
and crating and shipping preparations); 

(Iv) Mode of transportation by which 
Items are to be moved and whether by 
government or commercial bill of lad¬ 
ing; and 

<v> Destination of items. 


§ 12.101— 5 Movement and rrmoval of 
iltnui from farilitiea nfTrrtrd by work 

ktnpjMgB, 


(a) It Is the policy of the Department 
of Defense with respect to the movement 
of items from faculties affected by work 
stoppages to avoid the use of force or the 
appearance of force and to prevent the 
occurrence of incidents which will detri¬ 
mentally affect relations with labor and 


management. 

(b) Materials which the contractor is 
unable to deliver because of a work stop¬ 
page at the plant, and the delivery of 
which is necessary to an important pro¬ 
gram. may be obtained in accordance 
with procedures set forth below: 

(D Subject to $ 12.101-1 (d). the con¬ 
tracting officer or his representative may 
work out an arrangement agreeable to 
both management and the labor repre¬ 
sentatives involved for shipment by 
normal means of urgently required 
material. 


<2> If an arrangement in accord with 
subparagraph (1) of this paragraph 
cannot be made, the contracting officer 
or his representative, after obtaining 
approval from the responsible Depart¬ 
mental headquarters labor relations 
office, may seek the concurrence of 
Pmties to the dispute to permit move¬ 
ment of the required material by military 
vehicles with military personnel to the 
extent needed. On receipt of such con¬ 
currence, he may proceed to make neccs- 
**ry arrangements to move the material. 

(3) If satisfactory arrangements un¬ 
der subparagraphs (1) or (2) of this 
Paragraph cannot be made, the matter 
“mil be referred to the responsible De- 
ypmUl headquarters labor relations 
office with the information required by 
112.101-4 ib). If that office Is unsuc¬ 
cessful m obtaining the voluntary con¬ 
currences of the parties for movement 
or the material involved and further ac¬ 
tion to obtain the material Is deemed 
necessary, the matter shall be referred 
doctor. Industrial Relations, 
OASD < Manpower). 

***** consultation between 
1 Manpower) and the Military De- 
wwtnient concerned, it appears that the 
Involved are critically needed and 
moved the consent of the 
©*1™' the case shall be returned to the 
u^ ‘ tary °* Military Department, 
^ m £5L ordcr remov *l of the material, 
nanl . crc tW0 or more Military De¬ 
partments are or may become involved 


in the movement or removal of the ma¬ 
terial, the departments concerned, where 
practicable, shall designate a single de¬ 
partment to make arrangements in ac¬ 
cord with paragraph (b) of this section. 

§ 12.101—6 Procurement of stevedoring 
service* during labor dispute*. 

Where stevedoring services are fur¬ 
nished by a contractor to a Military De¬ 
partment, and the performance under 
the contract, although urgently required, 
is delayed through a labor dispute, the 
following procedures shall be utilized in 
the order of priority listed. Each suc¬ 
cessive procedure shall be used only when 
the preceding steps arc inadequate. 

(a) An attempt shall be made to have 
management and labor voluntarily agree 
to exempt military supplies from the la¬ 
bor dispute by continuing the movement 
of such material. 

(b) Vessels shall be diverted to alter¬ 
nate ports able to provide necessary ste¬ 
vedoring services. 

(c) Consideration shall be given to 
contracting with reliable alternative 
sources of supply within the stevedoring 
industry. 

(d) Civil Service stevedores shall be 
utilized to perform the work theretofore 
performed by contract stevedores. 

(e) Military personnel shall be utilized 
to handle the cargo which was being han¬ 
dled by contract stevedores prior to the 
labor dispute. 

<f > Where the exigencies of a situation 
require deviation from the procedures 
outlined above. Departmental labor re¬ 
lations headquarters offices set forth in 
9 12.101-3(d) shall be notified promptly. 
Such offices shall report the action taken 
to the Director. Industrial Relations. 
OASD (Manpower). 

36. The introductory text of 112.102- 
4(a) is revised; 1$ 12.102-6 and 12.103 
are revised; new 93 12.103-1 and 12.103-2 
are added; f 12.104 is revised; and new 
9 12.106 is added, as follows: 

§ 12.102—1 Approvals. . 

(a) Overtime premiums at Govern¬ 
ment expense may be approved under the 
clause set forth In 4 12.102-3 by an official 
designated as provided in paragraph (b) 
of this section when he determines in 
writing that such approval: 

• • • • • 

§ 12.102—6 Construct!ixi contract*. 

8ee 9 18.111 of this chapter regarding 
expediting actions involving additional 
costs. 

§ 12.103 Federal and State labor re¬ 
quirement*. 

§ 12.103-1 General. 

The Department of Defense shall co¬ 
operate and encourage contractors to 
cooperate, to the fullest extent practi¬ 
cable. with Federal and State agencies re¬ 
sponsible for enforcing labor require¬ 
ments with respect to such matters as 
safety, health and sanitation, maximum 
hours and minimum wages, equal pay for 
women, and child and convict labor. 

§ 12.103-2 Application* for relaxation 
of requirement*. 

(a) Military Departments shall not 
initiate applications of any kind for sus¬ 


pension or relaxation of labor require¬ 
ments. They may. however, support 
such applications by contractors or sup¬ 
pliers when all of the following circum¬ 
stances and conditions have been met: 

(1) The interested contractor or sup¬ 
plier has filed his application for relaxa¬ 
tion of the laws, orders or regulations 
involved with the appropriate Govern¬ 
mental official charged with the enforce* 
ment of such labor requirements appli¬ 
cable to the contract involved; 

(2) The required products or services 
are in short supply and unless the appli¬ 
cation is granted, production schedules 
for critically needed military material 
cannot be met; 

(3) There is no alternative source of 
supply reasonably available to furnish 
the products or services within the pe¬ 
riod of time delivery is required; 

(4) There is no practicable possibility 
of taking remedial action (such as re¬ 
cruiting. training, and more effective 
utilization of manpower) as an alterna¬ 
tive to relaxati# of applicable Govern¬ 
mental labor requirements; 

(5) The apparent supply of labor, and 
In particular of critical skills. Is limited, 
and It Is not practicable to set up new 
production lines or to use additional 
facilities as an alternative to the relief 
requested; and 

( 6 ) The granting of the application 
will not result in an excessive increase 
In hours or work, an unreasonable cur¬ 
tailment of rest and lunch periods, an 
undesirable impairment of working con¬ 
ditions. or otherwise adversely affect the 
productivity of the facility involved. 

(b) Requests for authority to support 
an application on behalf of a contractor 
or supplier shall be submitted to the 
Labor Advisor, OASA (IAL) for the 
Army; Chief of Naval Material for the 
Navy; HQUSAF (AFSPPDB) for the Air 
Force: and Directorate, Procurement 
and Production D6AH-P, for the De¬ 
fense Supply Agency. Such requests 
shall contain the following information: 

(1) The facilities and services involved 
and affected; 

(2) Provision(s) of law which require 
relaxation ; 

(3) Criticality or relative scarcity of 
the material; 

(4) Circumstances necessitating the 
relaxation (for example, a shortage In 
the local supply of skilled labor); 

(5) Remedial action being taken by 
the manufacturer (c-g.. training, recruit¬ 
ing, more effective utilization of man¬ 
power) ; 

(6) The most limited relaxation of the 
requirement necessary for completion of 
the specific work; and 

(7) The approximate period of time 
required for completion of the work. 

(c) Consistent with the limitations of 
security and the foregoing requirements, 
contract Information may be furnished 
to the appropriate governmental official, 
upon his request, in connection with an 
application of a contractor or supplier 
for relaxation of a labor requirement 
as to the execution of a contract in pur¬ 
suance of a military procurement 
program. 
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§ 12.101 Meeting manpower require¬ 
ment** 

The Department of Defeme shall co¬ 
operate with and encourage contractors 
to utilize to the fullest extent practicable 
the United States Employment 8ervice 
* USES ► and its affiliated Local State 
Employment Service Offices in meeting 
contractor’s manpower (labor supply) 
requirements to staff new or expanding 
plant facilities, including the recruit¬ 
ment of workers In all occupations and 
skills both from local labor market areas 
and through the Federal-State man¬ 
power clearance system. Local State 
Employment Offices are operated 
throughout the United States. Puerto 
Rico, Guam, and the Virgin Islands. In 
addition to providing recruitment as¬ 
sistance to contractors who need and 
desire it, cooperation with the Local 
State Employment Service Offices will 
further the national program of main¬ 
taining continuous assessment of man¬ 
power requirements and resources on a 
national and local basis. 

§ 12*106 Supply, nfnirf*, or tuainle- 
unnrf contract* involving rotiMrur- 
tion work. 

When any construction work la In¬ 
volved in a contract for supplies, services, 
or maintenance work, the contracting 
officer should consider the requirements 
of 5 12.402-2. 

37. Sections 12.300 and 12.301 are re¬ 
vised; in f 12.302. the introductory text 
and paragraph (f) arc revised; 4 12.303-1 
is revised; and new 5 12.304 is added, as 
follows: 

§12.300 Scope of Mihpart. 

This subpart deals with the require¬ 
ments of the Contract Work Hours 
Standards Act <40 UJ5.C. 327-330) ap¬ 
plicable to contracts other than con¬ 
struction contracts as defined and cov¬ 
ered in Subport D of this part. 

§ 12.301 Statutory requirement. 

In accordance with the requirement of 
the Contract Work Hours Standards Act 
(40 UjS. Code 327-330). certain con¬ 
tracts entered into by any Department 
shall contain a clause to the effect that 
no laborer or mechanic doing any part of 
the work contemplated by the contract 
shall be required or permitted to work 
more than eight hours in any one calen¬ 
dar day or 40 hours In any work week 
unless such laborer or mechanic is com¬ 
pensated for all hours worked In excess 
of eight hours In any one calendar day 
or 40 hours In any work week at not less 
than one and one-half times the basic 
rate of pay. 

§ 12.302 Applicability. 

The requirement set forth in f 12.301 
applies, except as stated below, to all 
contracts which may require or involve 
the employment of laborers or mechanics, 
including guards and watchmen, either 
by a contractor or by any subcontractor. 
The requirement does not apply to the 
following kinds of contracts: 

• • • • • 

<f) Contracts of $2,500 or less in ag¬ 
gregate amount. In arriving at the ag¬ 
gregate amount involved, there must be 


included all property and services which 
w'ould normally be grouped together in 
a single transaction. 

§ 12.303—1 Clause for generul um*. 

Except for those kinds of contracts 
referred to in 8 12.303-2 the contract 
clause required by this subpart shall be 
as follows: 

Contract Work Hours Standards Act—Over - 
nMr CourtsHATiott (June 1964) 

Thin contract, to the extent that it U of 
a character specified in the Contract Work 
Hours Standard* Act (40 US.C. 327-330). U 
subject to the following provisions and to all 
other applicable provisions and exceptions 
of such Act and the regulations of the Sec¬ 
retary of Labor thereunder. 

(a) Overtime requirements. No contrac¬ 
tor or subcontractor contracting for any part 
of the contract work which may require or 
Involve the employment of laborers or me¬ 
chanics shall require or permit any laborer 
or mechanic in any workweek In which he 
is employed on such work to work in excess 
of eight hours In any calendar day or in ex¬ 
cess of forty hours in such workweek or work 
subject to the provisions of the Contract 
Work Hours Standards Act unless such la¬ 
borer or mechanic receives compensation at 
a rate not less than one and one-half times 
his baste rate of pay for all such hours 
worked In excess of eight hours In any calen¬ 
dar day or In excess of forty hours in such 
workweek, whichever is the greater number 
of overtime hours. 

(b) Violation; liability /or unpaid t cage*; 
liquidated damages. In the event of any vio¬ 
lation of the provisions of paragraph (a), the 
Contractor and any subcontractor responsible 
therefor nhall be liable to any affected em¬ 
ployee far his unpaid wages. In addition, 
Huch Contractor and subcontractor shall be 
liable to the United States for liquidated 
damages. Such Uqutdated damages shall be 
computed with respect to each individual 
laborer or mechanic employed In violation of 
the provisions of paragraph (a) In the sum 
of $10 for each calendar day on which such 
employee was required or permitted to be 
employed on such work In excess or eight 
hours or In excess of his standard workweek 
of forty hours without payment of the over¬ 
time wages required by paragraph (a). 

(c) Withholding for unpaid t cages and liq¬ 
uidated damages . The Contracting Officer 
may withhold from the Government Prime 
Contractor, from any moneys payable on 
account of work performed by the Contrac¬ 
tor or subcontractor, such sums as may ad¬ 
ministratively be determined to be necessary 
to satisfy any Its bill ties of such Contractor 
or subcontractor for unpaid wages and liq¬ 
uidated damages a* provided In the provi¬ 
sions of paragraph <b). 

(d) Subcontracts. The Contractor shall 
Insert paragraphs (a) through <d) of this 
clause In all subcontracts, and shall require 
their Inclusion In all subcontracts of any 
tier. 

(e) Records The Contractor shall main¬ 
tain payroll records co ntain ing the informa¬ 
tion specified In 29 CFR 5162(a). Such 
records shall be preserved for three years 
from the completion of the contract. 

§ 12.301 Administration and enforce¬ 
ment. 

In investigating allegations of viola¬ 
tions of the Contract Work Hours Stand¬ 
ards Act on other than construction con¬ 
tracts. the same procedures shall be fol¬ 
lowed and the same reports made as set 
forth In 5 12.404-7 and 12.404-B. 

38. Sections 12.401 <c), <d). and <e) 
and 12.403-1 are revised; 8 12.403-2 is 
revoked; and 55 12.403-3, 12.403-4. 


12.403-5, 12,404-1 and 12.404-2<b) arc 
revised, as follows: 

§ 12.101 Statutes, regulation.*, and de¬ 
terminations. 

• • • • • 

(c) Contract Work Hours Standards 
Act . See 5 12.301. 

<d) Department of Labor Regulation 
Pursuant to the foregoing statutes and 
Reorganization Plan No. 14 of 1950, the 
Secretary of Labor has issued Regula¬ 
tions Part 3, Title 29. Subtitle A. Code of 
Federal Regulations and Regulations 
Part 5. Title 29, Subtitle A. Code of Fed¬ 
eral Regulations, providing for the 
administration and enforcement of these 
statutes in construction contracts. Each 
Department shall comply with the reg¬ 
ulations, rulings, interpretations and de¬ 
cisions of the Department of Labor Issued 
pursuant to the above provisions unless 
other action Is specifically authorized a 
advance by OASD (Manpower). In any 
case where resolution of a question by 
higher authority is deemed appropria ». 
such question shall be submitted, in the 
case of the Army, to the Labor Advisor, 
Office of the Assistant Secretary of the 
Army (Installations and Logistics); in 
the case of the Navy, to the Office of 
Naval Material. Attn: MAT 02C; in the 
case of the Air Force, to the Deputy Chief 
of Staff, Systems and Logistics. Attn: 
AFSPM; and, in the case of the Defense 
Supply Agency, to the Executive Direr? »r 
for Procurement and Production, Attn: 
DSAH-PL. 

(e) Standard compensation at Cape 
Kennedy, Patrick Air Force Base, and 
Merritt Island Launch Area . The Proj¬ 
ect Stabilization Agreement for Cape 
Kennedy. Patrick Air Force Base, and 
Merritt Island Launch Area Is an agree¬ 
ment between contractors and labor 
unions designed to further the orderly 
and uninterrupted prosecution of con¬ 
struction work at Cape Kennedy, Pat¬ 
rick Air Force Base, and Merritt Island 
Launch Area. The agreement applies to 
w ork subject to the Davis-Bacon Act that 
is performed at Cape Kennedy. Patrick 
Air Force Base. Merritt Island Launch 
Area, or. In some circumstances, eLse- 
whero in Brevard County. Fla. The 
Deputy Secretary of Defense determined 
on September 21.1962, pursuant to Public 
Law 85-804. that It is necessary in order 
to facilitate the national defense to in¬ 
clude a clause In all contracts and modifi¬ 
cations thereto, for the performance of 
construction work at the Cape Kenned} — 
Patrick Air Force Base complex, requir¬ 
ing all contractors and subcontract rs 
performing such work to abide by the 
money provisions of the Project Stabili¬ 
zation Agreement (see 8 12.403-5). 

§ 12.103-1 Haute* for general u*e. 

Except as provided in fi 12.403-4 every 
construction contract in excess of $ 2,000 
for work within the United States shall 
include the following clauses: 

( 1 ) Davis-Bacon Act (40 US.C. 276Q- 
276a-7 ). 

Davis-Bacon Act (40 U.8.C. 276a-a(I>) 
(June 1964) 

(a) All mechanics and laborer* employed 
or working directly upon the tite of taj 
work shall be paid unconditionally ***“ 
not less often than once a week, 
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without irubsequcnt deduction or rebate 
on nny account (except auch payroll de¬ 
duction* as are permitted by the Cope¬ 
land Regulations (29 CFR Part 3)). the 
full amounts due at the time of payment 
computed at wage rates not less than those 
contained In the wage determination deci¬ 
sion of the Secretary of Labor which Is at¬ 
tached hereto and made a part hereof, re¬ 
gardless of any contractual relationship 
which may be alleged to exist between the 
Contractor or subcontractor and such la¬ 
borers and mechanics. A copy of such wage 
determination decision shall be kept posted 
by the Contractor at the site of the work In 
s prominent place where It can be easily 
seen by the workers. 

(b) The Contracting Officer shall require 
that any class of laborers or mechanics which 
la not luted In the wage determination deci¬ 
sion and which is to be employed under the 
contract *hiUl be classified or reclassified 
conformably to the wage determination de¬ 
cision. and shall report the action taken to 
the Secretary of Labor. If the Interested 
parties cannot agree on the proper classifica¬ 
tion or reclassification of a particular class 
of laborers or mechanics to be used, the Con¬ 
tracting Officer shall submit the question, 
together with hla recommendation, to the 
Secretary of Labor for final determination. 

(c) In the event it la found by the Con¬ 
tracting Officer that any laborer or mechanic 
employed by the Contractor or any subcon¬ 
tractor directly on the site of the work cov¬ 
ered by this contract has been or la being 
paid at s rate of wages less than the rate of 
wage* required by paragraph (a) of thla 
clause, the Contracting Oder may (1) by 
written notice to the Government Prime 
Contractor terminate hla right to proceed 
with the work, or such part of the work as to 
which there has been a failure to pay said 
required wages, and (2) prosecute the work 
to completion by contract or otherwise, 
whereupon such Contractor and his sureties 
•hall be liable to the Government for any ex¬ 
cess costs occasioned the Government 
thereby. 

<d) Paragraphs (a), <b), and (c) of the 
clause ahall apply to this contract to the 
extent that It is (1) a prime contract with 
Uie Government subject to the Davis-Bacon 
Act or (3) a subcontract also subject to the 
DsVis-Bacon Act under such prime contract. 

<2) Contract Work Hours Standards 
Act-Overtime Compensation (40 U.S.C. 

327-330). 


Contract Work. Ilonas Standards Act— 
Overtime Compensation (40 UB.C. 327- 
330) (June 1064) 


(a) The Contractor shall not require or 
Permit any laborer or mechanic In any work- 
week in which he Is employed on any work 
na«r this contract to work In excess of eight 
tZH™ any calcn(lar day or In excess of 
,”V y hours ln workweek on work sub¬ 
ject to the provisions of the Contract Work 
ours Standards Act unless such laborer or 
echanlc receives compensation at a rate 
not less than one and one-half times his 
. Mc rate of pay for all such hours worked 
excess of eight hours In nny calendar day 
01 fony hour * «uch workweek, 
** Sweater number of overtime 


(b) in the event of any violation ol 
* Paragraph (a), the Contr 
UaW# ^ any affected employe 
( J <*ue. and to the United 8 

damn gee. Such liqult 
* computed with r«p* 
,ft borer or mechanic 
frA^/i\ V * i0U w 0n °* thc provisions of i 
^ HUm of * 10 for 61110,1 a 
aulrcd^p 0 ^ w,1,ch ,uch employee wai 
Vr , k . permitted to be employed on 

the of 6, ^t hours or in exce 

e flUrvdar d workweek of forty nours i 


out payment of the overtime wages required 
by paragraph (a). 

(3) Apprentices . 

Apprentices (Junk 1964) 

(a) Apprentices will be permitted to work 
as such only when they are registered. Indi¬ 
vidually. under a bona fide Apprenticeship 
program registered with a 8tate apprentice¬ 
ship agency which Is recognized by the Bu¬ 
reau of Apprenticeship and Training. United 
States Department of Labor; or. If no such 
recognised agency exists In a State, under a 
program registered with the aforesaid Bu¬ 
reau of Apprenticeship and Training. The 
allowable ratio of apprentices to Journeymen 
In any craft classification shall not be greater 
than the ratio permitted to the Contractor 
as to his entire work rorce under the regis¬ 
tered program. Any employee listed on a 
payroll at an apprentice wage rate, who Is 
not registered os above, shall be paid the 
wage rate determined by the Secretary of 
Labor for the classification of work he Actu¬ 
ally performed, 

(b) The Contractor shall furnish written 
evidence of the registration of hla program 
and apprentices as well as of the appropriate 
ratio and wage rate*. prior to using any ap¬ 
prentices In the contract work. 

(4) Payrolls and payroll records. 

Pat rolls and Payroll Records (Junk 1964) 

(a) The Contractor ahall maintain pay¬ 
rolls and basic payroll records during the 
course of the work and shall preserve them 
for a period of three years thereafter for all 
laborers and mechanics working at the site 
of thc work. Such records shall contain the 
name and address of each such employee, his 
correct classification, rate of pay. dally and 
weekly number of hours worked, deductions 
made and actual wages paid. 

(b) The Contractor shall submit weekly a 
copy of all payrolls to the Contracting Offi¬ 
cer. Tho Government Prime Contractor 
shall be responsible for the submission of 
copies of payrolls of all subcontractors. The 
copy ahall be accompanied by a statement 
signed by the Contractor Indicating that 
the payrolls are correct and complete, that 
the wage rates contained therein ore not 
less than those determined by the Secretary 
of Labor, and that the classifications set 
forth for each laborer or mechanic conform 
with the work he performed. Submission of 
the '’Weekly Statement of Compliance*’ re¬ 
quired under this contract and the Cope¬ 
land Regulations of tho Secretary of Labor 
(29 CFR, Part 3) shall satisfy the require¬ 
ment for submission of the above statement. 

(c) The Contractor shall make his em¬ 
ployment records available for Inspection by 
authorized representatives of the Contract¬ 
ing Officer and the Department of Labor, and 
ahall permit such representatives to Inter¬ 
view employees during working hours on the 
Job. 

(5) Compliance with Copeland Regu¬ 
lations. 

Compliance With Copeland Regulations 
(Junk 1964) 

The Contractor shall comply with the 
Copeland Regulations of the Secretary of 
Labor (29 CFR, Part 3) which are Incorpo¬ 
rated herein by reference. 

(6) Withholding of funds. 

Withholding or Funds (June 1964) 

(a) The Contracting Officer may with¬ 
hold or cause to be withheld from the Gov¬ 
ernment Prime Contractor so much of the 
accrued payments or advances as may be 
considered necessary (1) to pay laborers and 
mechanics employed by the Contractor or 
any subcontractor on the work the full 


amount of wages required by the contract, 
and (2) to satisfy any liability of any Con¬ 
tractor for liquidated damages under clause 
2. paragraph (b). hereof. 

(b) If any Contractor falls to pay any 
laborer or mechanic employed or working 
on the site of the work, all or part of the 
wages required by the contract, the Con¬ 
tracting Officer may. after written notice to 
the Government Prime Contractor, take such 
action os may be necessary to cause suspen¬ 
sion of any further payments or advances 
until such violations have ceased. 

(7) Subcontracts. 

Subcontracts (June 1964) 

The Contractor agrees to Insert the clauses 
hereof entitled "Davis-Bacon Act". ♦'Con¬ 
tract Work Hours Standards Act—Overtime 
Compensation”. '‘Apprentices”, "Payrolls 
and Payroll Records”. "Compliance with 
Copeland Regulations". "Withholding of 
Funds'*. '’Subcontracts*’ and "Contract 
Termination—Debarment" In all subcon¬ 
tracts. The term "Contractor” os used in 
such clauses In any subcontract shall be 
deemed to refer to the subcontractor ex¬ 
cept In the phrase '‘Government Prime Con¬ 
tractor". 

When Standard Form 13-A Is used, the 
“Subcontracts** clause therein shall be 
used In lieu of the above clause. 

(8) Contract termination — debar¬ 
ment. 

Contract Termination—Debarment 
(June 1964) 

A breach of the clauses hereof entitled 
"Davis-Baeon Act". “Contract Work Hours 
Standards Act—Overtime Compensation", 
"Apprentices”, "Payrolls and Payroll Rec¬ 
ords”, "Compliance with Copeland Regula¬ 
tions”. “Withholding of Funds" and "Sub¬ 
contracts" may be grounds for termination 
of the contract, and for debarment as pro¬ 
vided in 29 FCR 5.6. 

When Standard Form 19-A, is used the 
“Contract Termination—Debarment” 
clause therein shall be used in lieu of 
the above clause. 

§ 12.403—2 Contracts for $2,000 or Icm. 
(Revoked ] 

§12.403-3 Overseas contracts. 

Every construction contract for work 
outside the United States but within any 
area within United States Jurisdiction as 
stated In S a2.302 shall include <a) the 
clause entitled “Contract Work Hours 
Standards Act—Overtime Compensa¬ 
tion” set forth in $ 12.403-1 (2). <b> the 
“Subcontracts'* clause set forth in 
$ 12.403-K7> except that the first sen¬ 
tence thereof shall be modified to refer 
only to the clauses entitled “Contract 
Work Hours Standards Act—Overtime 
Compensation,” “Subcontracts'* and 
“Contract Termination—Debarment.” 
and (c) the clause entitled “Contract 
Termination—Debarment** set forth In 
fi 12 403-1(8). 

§ 12.403—4 Contracts with a State or 
political subdivision. 

In the case of construction contracts 
in excess of $2,000 with a State or polit¬ 
ical subdivision thereof, the contract 
clauses required by g 12.403-1 shall be In. 
sorted therein and each clause shall be 
prefaced by the following provision: 

The Contractor agrees to Insert tbs fol¬ 
lowing in all suboon tracts hereunder with 

private perrons or firms. 
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§ 12.403-5 Contractu for work at Cape 
Krtin*«!y, Patrick Air Force Ba«f, and 
Merritt Iftland Launch Area. 

The following clause shall be Included 
In every construction contract (subject 
to the Davis-Bacon Act ) for work to 
be performed at Cape Kennedy. Pat¬ 
rick Air Force Base. Merritt Island 
Launch Area, or in Brevard County, Fla., 
when such work is “directly upon the 
site of the work” at Cape Kennedy, Pat¬ 
rick Air Force Base, or Merritt Island 
Launch Area within the meaning of the 
Davis-Bacon Act. 

Ennoru Compensation—Cape Kxknidt. 

Patrick Aw Force Base and Mmnr Is¬ 
land Launch Area (January 1965) 

(a) The Contractor aboil pay to laborers 
and mechanics wages and other compensa¬ 
tion. Including but not limited to Irlnge 
benefits, overtime premiums, shift premiums, 
holiday pay. and travel pay. at the rates and 
In the amounts set forth In the attached 
Table of Employee Compensation and any 
amendments thereto. The Table, baaed upon 
the Project StabUiaatlon Agreement for Cape 
Kennedy. Patrick Air Force Base and Mer¬ 
ritt Island Launch Area, dated February 20, 
1962. as amended August 1. 1062 Including 
Schedule A thereof, may be revised to reflect 
amendments to that agreement which the 
Secretary or his authorized representative 
determines to be reasonable. The obliga¬ 
tion of the Contractor to pay fringe benefit* 
shall be discharged by making payments to 
u fund or funds established for the purpose 
of providing one or more fringe benefits; or 
by paying their monetary equivalent di¬ 
rectly to the laborers and mechanics to 
whom such benefits are applicable; or by a 
combination of the foregoing. 

(b) Amounts for wages, and other cotn- 
penration of the kinds described In para¬ 
graph (a) above, which are In excess of the 
rates and amounts required by this con¬ 
tract wiU not be recognised In any con¬ 
tract negotiations or pricing actions under 
a fixed-price type contract, and will not be 
recognized as an allowable cost under any 
cost-reimbursement type contract. 

<c) This cbture applies to nil work under 
this contract (Including subcontracts) 
which: 

(t) ts covered by the Davls-Bacon Act; 
and 

(U) is performed (A) at Cape Kennedy. 
Patrick Air Force Bose, or Merritt Island 
Launch Area, or (B) In Brevard County. 
Fla., and which, because of 1U relationship 
to work described In (A) above. Is "directly 
upon the site of the work M at Pstrlck Air 
Force Bare. Cape Kennedy, or Merritt Is¬ 
land Launch Area within the meaning of the 
Da vis-Bacon Act. 

(d)(1) In the event of failure to pny any 
laborer c*r mechanic the compensation re¬ 
quired by this clause, the Contracting Officer 
may suspend any payments to the Contrac¬ 
tor. In whole or tn part, until such violation 
has ceased. Furthermore, this contract may 
be terminated for default for breach of any 
requirement under this clause. 

(2) The rights and remedies of the Gov¬ 
ernment provided In this clause shall not 
be exclusive and ore In addition to any other 
rights and remedies provided by law or under 
this oontract. 

<e) The Contractor agrees to insert the 
substance of this clause, including this para¬ 
graph (e). In any subcontract for the per¬ 
formance of any work described In paragraph 
<c) hereof. 

(f) The requirements of this clause are 
In addition to. and shall not relieve the 
Contractor of, any obligation imposed by any 
other clauses of this contract, including those 
entitled "Dsvis-Bocon Act*. -Contract Work 


Hours Standards Act—OvertImo Compensa¬ 
tion”. -Apprentice**', "Payroll* and Payroll 
Records’*. "Compliance With Copeland Regu¬ 
lations". "Withholding of Funds". "Subcon¬ 
tracts”. and "Contract Termination—Debar¬ 
ment". 

(g) The Contractor agrees to maintain 
payroll and personnel records during the 
course of work subject to this clause, and 
to preserve such records foe a period of three 
years thereafter, for all laborers and me¬ 
chanics performing such work. Bucta rec¬ 
ords will contain the name and addreea of 
each such employee, his correct classification, 
rate of pay. daily and weekly number of 
hours worked, and the dates and hours of the 
day within which such work was performed, 
deductions made and amounts for wages and 
other compensation of the kinds described 
in paragraph (a) hereof. The Contractor 
agrees to moke these records available far 
inspection by the Contracting Officer and 
will permit him to Interview employees dur¬ 
ing working hours an the Job. 

A current Table of Employee Compensa¬ 
tion shall also be included in contracts 
utilizing this clause. Because use of this 
clause is based on a determination pur¬ 
suant to Public Law 85-804, th 2 contract¬ 
ing officer shall cite such statute In an 
appropriate place in the contract and 
shall assure compliance with the require¬ 
ments of 8 17.206 of this chapter with 
respect to all contracts which include 
this clause. 

5 12.404-1 General. 

The contracting officer shall ascertain 
that the contractor is fully informed of 
the labor standards provisions of the 
contract and of his responsibilities there¬ 
under, Unless It is clear that the con¬ 
tractor is otherwise fully informed, the 
contractor shall be so informed cither by 
conference or by letter as soon as pos¬ 
sible after award of the contract. When¬ 
ever the clauses under 112.403-1 are ap¬ 
plicable. the following action shall be 
taken or required in accordance with 
procedures prescribed by each respective 
Department. Whenever the clauses un¬ 
der 88 12.403-3 and 12.403-4 are appli¬ 
cable. the following action shall be taken 
or required, in accordance with proce¬ 
dures prescribed by each respective De¬ 
partment. to the extent pertinent to the 
applicable clauses. 

§ 12.404-2 Wage determination*. 

• • • • • 

(b) Limitations. Wage determina¬ 
tions initially issued shall be effective 
for 120 calendar days from the date of 
such determinations. If such a wage 
determination Is not used In the period 
of Its effectiveness, it is void. If it ap¬ 
pears that a wage determination may 
expire between bid opening and award, 
a new wage determination should be re¬ 
quested sufficiently In advance of the bid 
opening to assure receipt prior thereto. 
How’evcr. w*hen due to unavoidable cir¬ 
cumstances a determination expires be¬ 
fore award and after bid opening, the 
Solicitor of Labor upon a written finding 
to that effect by the Secretary of the 
Department concerned or his designee at 
a level no lower than that of the head 
of the procuring activity in Individual 
cases may extend the expiration date of 
a determination whenever he finds It 
necessary and proper in the public in¬ 


terest to prevent injustice or undue hard¬ 
ship or to avoid serious impairment in 
the conduct of Government businesr.. 

• • « • * 

39. Sections 12.602-3 and 12.604 are 
revised; new 88 12.606 and 12.607 are 
added; f 12.802 is revised; and in 8 12 803 

(a), subparagraphs (1). (2). (3), (4), 
and (5) are revised and new subpara¬ 
graph (8) is added, as follows; 

§ 12.602-3 Department of labor regu¬ 
lation* and interpretation*. 

Pursuant to the Walsh-Healey Act. the 
Secretary of Labor has Issued detailed 
regulations and interpretations as to the 
coverage of said Act. and exempti /in 
and procedures thereunder. These regu¬ 
lations and Interpretations are compiled 
in a document entitled "Walsh-Hemey 
Public Contracts Act, Rulings and Inter¬ 
pretations.” which may be obtained from 
the Department of Labor Regional Offices 
listed In 8 12.607. In addition to the 
Interpretations stated in that document, 
attention is directed to an opinion of 
the Department of Labor that contracts 
which are originally $10,000 or less, but 
are subsequently modified to Increase the 
price to an amount in excess of $10,000, 
are subject to the Wal&h-Healey Act; 
and that contracts in an amount exceed¬ 
ing $10,000, which are subsequently 
modified to a figure of $10,000 or lea* 
are not subject to said Act with respect 
to work performed after such modifica¬ 
tion if modification is effected by mutual 
agreement. 

§ 12.604 Rrspofuibiiiltfii of ronlrm i-n| 
officers. 

The responsibility for applying the 
eligibility requirements set forth in 
88 12.601 and 12.603 rests, in the first 
instance, with the contracting officer. 
The Department of Labor docs not con¬ 
duct pre-award Investigations, not 
render final determinations of eligibility 
until the contracting officer has Initially 
determined whether the eligibility re¬ 
quirements have been met. Whcr. the 
eligibility of a bidder or efferor is chal¬ 
lenged before award, it should be treated 
in a manner similar to a protest before 
award (see §8 2.407-9 and 3.508 of this 
chapter). The contracting officer should 
make an initial determination and 
should process the protest in accordance 
with applicable procedures for submis¬ 
sion to the Department of Labor for i 
final determination. Whenever il» 
Wolsh-Healcy Public Contracts Act k 
applicable, the contracting officer shall 
pursuant to regulations or instruction* 
issued by the Secretary of Labor and in 
accordance with procedures prescribed 
by each respective Military Department: 

(a) Inform prospective contractors 
of the applicability of minimum watf 
determinations; 

(b) Furnish to the contractor a poster 
(Form PC-13) and a form letter (For® 
PC-12) explaining the Walsh-HeaW 
Act (forms arc available through norm® 
publication supply channels); 

(c) Prepare and transmit three cog® 
of DD Form 350 as provided in f 16 80 ^ 
2(c) and other pertinent regulation* 
when a contract of $10,000 or less j* 
modified to exceed $10,000. the rep^ 
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on DD Form 350 shall be prepared and 
transmitted in accordance with perti¬ 
nent re« illations; 

(d> Report to the Department of 
Labor any violation of the representa¬ 
tions or stipulations required by the 

Walsh-Healey Act. 

§ 12.606 Procedure for obtaining ex- 
<nipt ion* will* respect to stipulations 
required by the Act. 

Section 7 of the Act permits the Sec¬ 
retary of Labor to make exceptions to 
the requirement that the representations 
and stipulations of Section 1 of the Act 
be included in contracts which arc sub¬ 
ject to the Act. Applications for such 
exceptions shall be submitted through 
procurement channels with pertinent 
data and recommendation to the Labor 
Advisor, OASA (ItL) for the Army; 
Chief of Naval Material for the Navy; 
Hq., USAF (AFSPPDB) for the Air 
Force; Directorate, Procurement and 
Production. DSAH-P, for the Defense 
Supply Agency. 

§ 12.607 Wage and Hour and Public 
(itnirarU Division* of flu? United 
Staten Department of Ijibor Re¬ 
gional Ollier*—geographical jurin- 
diction* and addresses of Regional 
Director!* 

Region I: Connecticut, Maine, Massachu¬ 
setts. New Ham pah ire, Rhode Inland, Ver¬ 
mont—18 Oliver Street, Boston, Mam.. 

02110 . 

Region n: New Jersey and New York—341 
Ninth Avenue, New York. N Y., 10001. 
Region III: Delaware. District of Columbia, 
Maryland. Pennsylvania—WoU Avenue 
and Commerce Street, Chambcrsburg. Pa., 
17201. 

Region IV: Alabama. Arkansas. Louisiana, 
Mississippi—American Liberty Insurance 
Co. Building, 1401 South 20th Street. Bir¬ 
mingham. Ala.. 35205. 

Region V: Michigan. Ohio—215 Engineers 
Building, 1356 Ontario Street, Cleveland, 
Ohio, 44114. 

Region VI: Illinois. Indiana. Minnesota. Wis¬ 
consin—11th Floor, Bankers Building. 105 
West Adams 8treet, Chicago, Ill.. 50603 
Region VII: Colorado, Iowa. Kansas. Mis¬ 
souri, Nebraska. North Dakota. South Da¬ 
kota. Wyoming—2000 Federal Office Build¬ 
ing, 911 Walnut Street. Kansas City, Mo„ 
54100. 

Region VIII: New Mexico. Oklahoma. Texas— 
Boom 222, 1114 Commerce Street. Dallas. 

Tex. 75201, 

Region IX: Alaska, Arizona, California. 
Hawaii, Idaho. Montana, Nevada. Oregon. 
Utah, Washington—329 Appraisers Build¬ 
ing. C30 Suneome Street, San Francisco, 

Calif.. 94111. 

Region X: Kentucky. Tennessee, Virginia, 
West Virginia—US. Court House Building, 
801 Broad Street, NashvUle. Tenn., 37203. 
Region XI: Florida, Georgia. North Carolina, 
South Carolina—Room 300. 1355 Peachtree 
Street NR . AUanta. da.. 30309. 

Puerto Rico: 7th Floor, Concominlo San 
Alberto Building, 1200 Ponce De Leon. 
Stop 17, Post Office Box 9092. Santurce, 
Puerto Rico. 00905. 

District of Columbia: 14th Street and Con- 
stitution Avenue NW,, Washington. DC., 

20210. 

§ 12,002 Basie requirement. 

( a> Except as set forth In paragraph 
15* ol tWs section and in ft 12.803, each 
Department shall Include in each of its 
contracts the following clause: 


Equal. OfvaaTUNmr (Am. 1954) 

(The following clause la appUcable unless 
this contract Is exempt under the rules and 
regulations of the President's Committee on 
Equal Employment Opportunity (41 CFR 
Chapter 50). Exemptions Include contracts 
and subcontracts (1) not exceeding 510.000. 
(II) not exceeding 9100.000 for standard 
commercial supplies or raw materials, and 
(Ul) under which work is performed outside 
the United States and no recruitment of 
workers within the United States is Involved. 

During the performance of this contract, the 
Contractor agrees as follows: 

(a) The Contractor will not discriminate 
against any employee or applicant for em¬ 
ployment because of race, creed, color, or na¬ 
tional origin. The Contractor will take af¬ 
firmative action to ensure that applicants 
are employed, and that employees are treated 
during employment, without regard to their 
race, creed, color, or national origin. Such 
action shall Include but not be limited to, 
the following: employment, upgrading, de¬ 
motion. or transfer: recruitment or recruit¬ 
ment advertising;' 1 lay-off or termination; 
rate* of pay or other forms of compensation; 
and selection for tratnlng. Including appren¬ 
ticeship. The Contractor agrees to post In 
conspicuous places, available to employees 
and applicants for employment, notices to be 
provided by the Contracting Officer setting 
forth the provisions of this nondiscrimina¬ 
tion clause. 

(b) The Contractor will, in all solicitations 
or advertisements for employees placed by or 
on behalf of the Contractor, state that all 
qualified applicants will receive considera¬ 
tion for employment without regard to race, 
creed, color, or national origin. 

<c) The Contractor will send to each labor 
union or representative of workers with 
which he has a collective bargaining agree¬ 
ment or other contract or understanding, a 
notice, to be provided by the Agency Con¬ 
tracting Officer, advising the said labor union 
or workers' representative of the Contractor's 
commitments under this nondiscrimination 
clause, and shall post copies of the notice In 
conspicuous places available to employees 
and applicants for employment. 

(d) The Contractor will comply with all 
provlalons of Executive Order No. 10924 of 
March 5. 1951, as amended, and of the rules, 
regulations, and relevant orders of the Presi¬ 
dent's Committee on Equal Employment Op¬ 
portunity created thereby. 

<e) The Contractor will furnish all Infor¬ 
mation and reports required by Executive 
Order No. 10925 of March 6. 1951, as amended, 
and by the rules, regulations, and orders of 
the said Committee, or pursuant thereto, and 
will permit access to his books, records, and 
accounts by iho contracting agency and the 
Committee for purposes of Investigation to 
ascertain compliance with such rules, regu¬ 
lations, and orders. 

(f) In the event of the Contractor's non- 
compliance with the nondiscrimination 
clause of this contract or with any of the 
said rule*, regulations, or orders, this con¬ 
tract may be cancelled, terminated, or sus¬ 
pended in whole or In part and the Contrac¬ 
tor may be declared Ineligible for further 
Government contracts in accordance with 
procedures authorized In Executive Order 
No. 10925 of March 5. 1951. as amended, and 
such other sanctions may be imposed and 
remedies Invoked as provided in the said 
Executive Order or by rule, regulation, or 
order of the President's Committee on Equal 
Employment Opportunity, or as otherwise 
provided by law. 

(g) The Contractor will Include the provi¬ 
sions of paragraphs (a) through <g) In 
every subcontract or purchase order unless 
exempted by rules, regulations, or orders 
of the President’s Committee on Equal 


Employment Opportunity Issued pursuant 
to section 303 of Executive Order No. 
10925 of March 6, 1951, as amended, so 
that such provisions will be binding upon 
each subcontractor or vendor.* The Con¬ 
tractor will take such action with respect 
to any subcontract or purchase order as the 
contracting agency may direct as a means 
of enforcing such provisions, including sanc¬ 
tions for noncompliance: Provided, however . 
That in the event the Contractor becomes In¬ 
volved In. or is threatened with, litigation 
with a subcontractor or vendor as a result 
of such direction by the contracting agency, 
the Contractor may request the United 
States to enter Into such litigation to protect 
the Interest of the United States. 

(b) Supplemental agreements that in¬ 
crease the scope of the contract work 
shall include the clause set forth above, 
unless exempt in accordance with 
ft 12.803 or unless the clause is contained 
in the existing contract. Change orders, 
price redeterminations, and unilateral 
contract modifications are not included 
In this requirement. 

(c) Prime contractors and subcon¬ 
tractors may make necessary modifica¬ 
tions in language in the clause as shall 
be appropriate to identify properly the 
parties and their undertakings. Sub¬ 
contractors may incorporate by refer¬ 
ence the above contract clause. 

<d) All indefinite quantity contracts, 
requirements contracts, and basic order¬ 
ing agreements, which are to extend for 
more than one year or continue indefi¬ 
nitely; unless exempt under ft 12.803, 
shall, in addition to the clause set forth 
in paragraph (a) of this section, contain 
the following statement: 

The Equal Opportunity clause contained 
in this contract shall he applicable upon 
written notice by the Contracting Officer. 

§ 12.803 Applicability and exemption*. 

< a) The clause set forth in ft 12.802 
shall not be Included In the following: 

(1) Contracts or subcontracts not in¬ 
volving the employment of persons. 

(2) Contracts, or subcontracts for 
$10,000 or less, except Government bills 
of lading. 

(3) Contracts or subcontracts for 
standard commercial supplies or raw ma¬ 
terials not in excess of $100,000, except 
when the Executive Vice Chairman, to 
achieve the purposes of the Executive 
Orders, has withdrawn such exemption 
in whole or in part with regard to any 
specified articles or raw materials, and 
except that contracts or subcontracts 
shall not be awarded for less than usual 
quantities to avoid applicability of the 
equal opportunity clause. 

(4) Contracts or subcontracts to be 
performed outside the United States 
where no recruitment of workers within 
the United States is involved (where a 
contract Involves performance of work 


■Unless otherwise provided, the "Equal 
Opportunity" clause Is not required to be 
Inserted in subcontracts below the second 
tier, except for subcontracts Involving the 
performance of "construction work" at the 
"site of construction" (as those terms ore 
defined In the Committee’s rules and regu¬ 
lations) in which cose the clause must be In¬ 
serted In all such subcontracts. Subcon¬ 
tracts may Incorporate by reference the 
"Equal Opportunity" clause 
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or recruitment of workers both within 
and outside the United States, the Equal 
Opportunity clause shall be Included In 
the contract but shall be applicable only 
to work and recruitment within the 
United States); United States as used 
herein includes the Commonwealth of 
Puerto Rico, the Panama Canal Zone, 
and the possessions of the United States. 

(5) Contracts for the sale of Govern¬ 
ment real or personal property, where no 
appreciable amount of work Is Involved. 
• • • • • 

(8) Federally-assisted construction 
contracts; In lieu of the clause in $ 12.802 
(a>. include In each Federally-assisted 
construction contract the clause set forth 
In Part 60-1.3<b>(l> of the Rules and 
Regulations of the President's Commit¬ 
tee on Equal Employment Opportunity, 
as amended September 7. 1963. or as 
later amended, except that the aster¬ 
isked footnote that follows the clause In 
8 12.802(a) shall be added to the substi¬ 
tute clause in the same way. With re¬ 
spect to construction work where it Is 
not clear which clause is appropriate, 
the determination as to which clause 
applies shall be made by the Contracts 
Compliance Officer of the appropriate 
Department. The Federally-assisted 
construction contract clause shall be in¬ 
terpreted and administered in accord¬ 
ance with the Rules and Regulations of 
the President's Committee. 


40. Sections 12.804, 12.805. 12.806-1, 

12.806- 2, 12.806-3. 12.806-4. 12.806-5, 

12.806- 6, 12.806-7. and 12.806-8 are re¬ 
vised. as follows: 

§12.801 Request* for exemptions 

Where special circumstances Indicate 
that use of the clause set forth in 8 12.802 
in a contract, subcontract or purchase 
order would not be In the national inter¬ 
est. the contracting officer should submit 
a request to the Secretary of the Depart¬ 
ment for authority to omit or modify the 
clause. The Secretary of the Depart¬ 
ment may request an exemption of any 
specific contract, subcontract or pur¬ 
chase order from the requirements of 
the clause. Such requests will be di¬ 
rected through the Office of the Director. 
Equal Employment Opportunity Pro¬ 
gram to the Executive Vice Chairman of 
the President’s Committee, who will rule 
upon the request in accordance with the 
Committee's regulations. Prior to the 
submission of such requests, the Secre¬ 
tary or his designee for the purpose will, 
in appropriate cases, personally discuss 
with the head of the company concerned 
the Inclusion of the clause in the pending 
contract, subcontract, or purchase order. 

§ 12.805 Interpretation*. 

In the application and enforcement of 
the provisions of Executive Order 10925, 
as amended, and of the Rules and Regu¬ 
lations of the President's Committee, the 
following Interpretations are applicable: 

(a) "Standard commercial supplies" 
means an article: 

(1) Which in the normal course of 
business is customarily maintained In 
stock by the manufacturer or any dealer, 
distributor, or other commercial dealer 
for the marketing of such article; or 


(2) Which is manufactured and sold 
by two or more persons for general com¬ 
mercial or industrial use or which is 
identical in every material respect with 
an article so manufactured and sold. 

(b> A bidder or prospective contrac¬ 
tor. and any contractor or subcontractor 
holding a contract or subcontract con¬ 
taining the Equal Opportunity clause, 
who owns, operates or controls one or 
more plants or facilities in addition to 
those engaged in the performance of 
w r ork upon such contract or subcontract 
may request a ruling by the Executive 
Vice Chairman as to the applicability of 
the clause to any plant or facility which 
he deems to be outside the scope of the 
clause: Provided, That such an exemp¬ 
tion will not interfere with or Impede the 
effectuation of the purposes of the Exec¬ 
utive Orders, and provided that, in the 
absence of such an exemption all such 
facilities shall be covered by the provi¬ 
sions of the Executive Orders. 

(c) The obligation to include the 
Equal Opportunity clause exists even 
though the contract is required to be 
awarded to the lowest responsible 
bidder. 

(d) The obligation to include the 
Equal Opportunity clause exists even 
though the contract Is between the 
Federal Government and a State, or a 
subdivision or agency thereof. 

(e) "Federally-assisted construction 
contract" means any binding legal agree¬ 
ment or modification thereof between 
an applicant and a contractor for con¬ 
struction work which is paid for In whole 
or In part with funds obtained from the 
Federal Government or borrowed on the 
credit of the Federal Government pur¬ 
suant to any Federal program Involving 
a grant, contract, loan, insurance or 
guarantee, or undertaken pursuant to 
any Federal program Involving such 
grant, contract, loan. Insurance or 
guarantee; or any approved application 
or modification thereof for a grant, con¬ 
tract, loan, insurance or guarantee under 
w ? hlch the applicant itself performs con¬ 
struction work other than through the 
permanent work force directly em¬ 
ployed by an agency of Government. 

(f) "Construction work" means the 
construction, rehabilitation, alteration, 
conversion, extension, demolition or re¬ 
pair of buildings, highways or other 
changes or improvements to real prop¬ 
erty. including facilities providing utility 
services. 

(g) "Site of construction" means the 
physical location of any building, high¬ 
way. or other change or improvement to 
real property which is undergoing con¬ 
struction. rehabilitation, alteration, con¬ 
version. extension, demolition, or repair 
and any temporary location or facility 
established by a contractor or subcon¬ 
tractor specifically to meet the demands 
of his contract or subcontract. 

§ 12.806—1 General. 

The Secretary of each Department 
shall be primarily responsible for ob¬ 
taining compliance with the provisions 
of the Equal Opportunity clause set forth 
In 8 12 802. and the rules and regulations 
and orders promulgated by the Presi¬ 
dent's Committee. Each Department 


shall furnish the Committee such Infor¬ 
mation and assistance as It may require 
in the performance of its functions under 
the Executive Order* 

§ 12.806-2 Educational rcsponsibiltiv 

(a) Contracting officers and other 
personnel concerned with procurement 
shall be apprised of their responsibility 
In obtaining compliance with the clause. 

<b) The Departments shall publicize 
the equal opportunity policy to prospec¬ 
tive bidders and contractors, and shall 
make available to contractors informa¬ 
tion concerning their responsibilities un¬ 
der the Equal Opportunity clause. 

§12.886-3 Putting of notice*. 

In the case of each contract conta:rung 
the clause, the contracting officer 
shall furnish to contractors an ap¬ 
propriate number of copies of the notice 
entitled "Equal Employment Opportu¬ 
nity" (listed in the GSA Stores Sloe* 
Catalog as Item No. 7530-338-5437 far 
the 12 V 4 x 18 y 4 -inch size, and os lien 
No. 7530-338-5448 for the 8 Vs x 12 - 
Inch size) and Standard Form 38. en¬ 
titled "Notice to Labor Unions or Other 
Organizations of Workers." for notifica¬ 
tion to labor unions or other organiza¬ 
tions of workers. Contracting officer! 
shall obtain these documents in accord¬ 
ance with Departmental procedures; 
contractors shall obtain from the con¬ 
tracting officers, copies for first-and- 
other-tier subcontractors as necessary. 

§ 12.806—1 Compliance report*. 

(a) The contracting officer shall re¬ 
quire each contractor having a contract 
subject to the provisions of Section 301 
of Executive Order 10925, as amended, 
to file, and each contractor shall cause 
each of his first-tier subcontracts r not 
exempted under the provisions of 8 12 863 
to file, compliance reports in accordance 
with instructions attached to the official 
Compliance Report. Standard Form 40, 
Subsequent reporting shall be accom¬ 
plished as indicated in those instruction* 
Whenever a contractor or subcontractor 
is currently engaged in the performance 
of any part or all of another contract or 
subcontract subject to the Equal Oppor¬ 
tunity clause with any Government 
agency, and has filed within a current 
reporting period, a compliance report 
covering the plants, facilities, and activ¬ 
ities which will be involved in the per¬ 
formance of a new contract, this require¬ 
ment shall be satisfied by the filing, vita 
the contracting officer, of the Cerofl- 
cate of Submission of Compliance Re¬ 
port, Standard Form 40-A. 

<b) Standard Form 41 (Compliance 
Report-Construction) is required to w 
filed by employers subject to the pro¬ 
visions of Executive Order 1092a. w 
amended, not otherwise exempt, wno 
have contracts or subcontracts for con¬ 
struction. repair or alteration in con¬ 
nection with which they perform con¬ 
struction work at the site of construction 
The Construction Compliance 
divided into three parts. Part I 
tains to employment at the empw* 
cr's principal office and branch c- 
tablishmcnts; while Parts n and ui pc * 
tain to employment at the site of can* 
struction. Prime contractors h ftVU1# 
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luch a contract for $100,000 or more, and 
jLrvy subcontractors having such a con¬ 
tract for $50,000 or more shall hie Stand¬ 
ard Form 41 In accordance with the In¬ 
structions attached to the official report 
forms. Employers having contracts or 
subcontracts for construction, repair or 
Alteration, or for materials to be used 
therein, but who themselves perform no 
construction work at the site of construc¬ 
tion, shall not hie Standard Form 41. 
but shall submit Standard Form 40 
(Compliance Reports) in accordance 
with instructions attached thereto. 
(Note: standard Form 40 is to be hied 
with the President's Committee on Equal 
Employment Opportunity, while Stand¬ 
ard Form 41 is to be filed with the con¬ 
tracting asency.) it is the obligation of 
contractors and subcontractors subject 
to Executive Order 10925, as amended, 
to cause all other subcontractors and 
Rippiicrs subject to the reporting re¬ 
quirements of Standard Form 41 or of 
Standard Form 40, and performing con¬ 
struction work at the site of construction, 
or furnishing materials therefor, to file 
the appropriate report form. 

(c) The contracting officer shall fur¬ 
nish the contractor a sufficient number 
of report forms (Standard Forms 40. 40- 
A and 41 (Parts I, n and m>) to satisfy 
the requirements of paragraphs (a) and 
(b) of this section. 

<d) Compliance reports shall be filed 
at the times specified by the Instructions 
attached to such forms or at such times 
m may be required by the agency or the 
Executive Vice Chairman. The desig¬ 
nated times for filing compliance re¬ 
ports may be extended with the approval 
of the Executive Vice Chairman. Re¬ 
quests by contractors or subcontractors 
for such an extension shall be directed to 
the contracting officer for forwarding to 
die Executive Vice Chairman. 

<c) The contracting officer shall re¬ 
quire any bidder or prospective con¬ 
tractor, or any of their proposed sub¬ 
contractors, to state as an Initial part 
of the bid or negotiations of the contract 
whether they have participated in any 
previous contract or subcontract subject 
to the provisions of 8ection 301 of the 
Executive Order, as amended; and, if so, 
whether they have filed all required com¬ 
pliance reports. The statement shall be 
m the form of the following representa¬ 
tion which shall be inserted in all solid- 
tattons which contain the clause set forth 
In 1 12.802(a) or provided for in 
1 12.803(a)(8). 

The blddor (or offeror) represents that 
rJLi. I 1 1 bns not, participated in a 

prtrUma contract or subcontract subject to 
Lh ® Equal Opportunity clause herein 
2L™ clause originally contained In 8ection 
Wl or Executive Order 10025; that he | \ 

I | has not. died all required cran- 
yuance reports; and that representations In- 
|“cauug kubmiasian of required compliance 
by proposed subcontractors 
JJU he obtained prior to subcontract awards. 

aixjv* representation need not be sub¬ 
dued in connection with contracts or sub¬ 
tracts which are exempt from the clause.) 

In any case la which a bidder or 
j*™Pective contractor or proposed sub- 
^ntractor which has participated In a 
contr *<* or subcontract subject 
inc E qual Opportunity clause has not 
No 82-8 


filed a required compliance report, the 
contracting officer shall require submis¬ 
sion thereof prior to the award of the 
proposed contract or subcontract. In 
all other cases, upon the direction of the 
Executive Vice Chairman, the contract¬ 
ing officer shall require the submission 
of a compliance report by any bidder or 
prospective contractor or subcontractor 
prior to the award of the proposed con¬ 
tractor subcontract. When a determi¬ 
nation has been made to award a con¬ 
tract to a specific contractor, such con¬ 
tractor may be required, prior to award, 
to furnish such other pertinent informa¬ 
tion regarding its own employment pol¬ 
icies and practices as well as of its sub¬ 
contractors as the Departmental 
Contracts Compliance Officer or the 
Executive Vice Chairman may require. 

(g) Failure to file timely, complete, 
and accurate compliance reports as re¬ 
quired constitutes noncompliance with 
the contractor's obligations under the 
Equal Opportunity clause and Is ground 
for the imposition by the Department or 
the President's Committee on Equal Em¬ 
ployment Opportunity of any of the sanc¬ 
tions available under the Executive 
Orders. 

<h> Whenever directed by the Execu¬ 
tive Vice Chairman, the contracting offi¬ 
cer will, as a part of the bid or negotiation 
of a contract, direct a bidder, proposed 
contractor, or any proposed subcon¬ 
tractor to file a statement in writing 
(signed by an authorised officer or agent 
of any labor union or other workers' 
representative with which the bidder or 
prospective contractor or subcontractor 
deals or has reason to believe he will deal 
In connection with performance of the 
proposed contract), together with sup¬ 
porting information, to the effect that 
the said labor union's or other workers' 
representative’s practices and policies do 
not discriminate on the grounds of race, 
color, creed or national origin, and that 
the labor union or other worker's repre¬ 
sentative either will affirmatively co¬ 
operate. within the limits of its legal and 
contractual authority. In the imple¬ 
mentation of the policy and provisions of 
the Executive Order, as amended, or that 
It consents and agrees that recruitment, 
employment, and the terms and condi¬ 
tions of employment under the proposed 
contract shall be in accordance with the 
purposes and provisions of the Executive 
Order, as amended. If the union or 
other workers' representative fails or re¬ 
fuses to execute such a statement, the 
bidder or proposed contractor or sub¬ 
contractor shall so certify, and state 
what efforts have been made to obtain 
such a statement. Upon receipt of such 
certification, the Executive Vice Chair¬ 
man will be notified. However, non¬ 
receipt of such certification shall not be a 
ground for withholding an award. 

(!) The Departments and the Presi¬ 
dent's Committee on Equal Employment 
Opportunity shall use compliance reports 
only in connection with the administra¬ 
tion of the Executive Order, as amended, 
or the furtherance of its purposes. 

g 12.806—5 Compliance review. 

(a) Both routine and special com¬ 
pliance reviews shall be conducted to as¬ 


certain the extent to which contractors 
and subcontractors are complying with 
the provisions of the Equal Opportunity 
clause and to furnish educational data 
In connection with the program. 

(b) A routine compliance review con¬ 
sists of a general review of the practices 
of the contractor or subcontractor to as¬ 
certain compliance with the require¬ 
ments of the clause. This type of review 
shall include a verification that the no¬ 
tices are appropriately posted and that 
the clause Is Included in subcontracts 
where required. A routine compliance 
review shall be considered a normal part 
of contract administration. 

(c) A special compliance review consists 
of a comprehensive review of the employ¬ 
ment practices of the contractor or sub¬ 
contractor with respect to the require¬ 
ments of the clause. In addition to dis¬ 
cussions with management, personnel 
conducting special compliance reviews 
should, when appropriate, discuss the 
contractor's or subcontractor's employ¬ 
ment practices with employment sources, 
minority groups, and interested civic 
groups. Special compliance reviews shall 
be conducted (1) from time to time, (2) 
when special circumstances, including 
complaints which are processed under 
S 12.806-6 warrant, and (3) when re¬ 
quested by proper authority. The De¬ 
partment shall report the results of any 
special compliance reviews to the Execu¬ 
tive Vice Chairman in accordance with 
departmental procedures. 

§ 12.806—6 Complaint*. 

(a) Complaints may be submitted In 
writing to the President's Committee, 
the Secretary of Defense, or the Depart¬ 
ments. The Departments will Investigate 
promptly complaints based upon alleged 
non-compliance with the provisions of 
the Equal Opportunity clause. Where a 
complaint Is filed directly with a Depart¬ 
ment. it will be forwarded to the Depart¬ 
mental Contracts Compliance Officer, 
who will transmit a copy of the complaint 
directly to the Executive Vice Chairman 
within ten days after receipt thereof. 
The Department shall proceed with a 
prompt investigation of the complaint, 
provided the complaint Is submitted not 
later than 90 days from the date of the 
alleged discrimination, unless the time 
Is extended by the Department or the 
Executive Vice Chairman for good cause 
shown. 

(b) Complaints will be required to be 
signed by the complainants or their au¬ 
thorized representatives and to contain 
the following Information: 

(1) Name and address (Including tele¬ 
phone number) of the complainant; 

(2) Name and address of the contrac¬ 
tor or subcontractor who committed the 
alleged act of discrimination; 

(3) A description of the act or acts 
considered to be discriminatory; and 

(4) Other pertinent Information 
which will assist in the investigation and 
resolution of the complaint. 

(c) Where a complaint contains In¬ 
complete information, the Department 
will request promptly the needed Infor¬ 
mation from the complainant. In the 
event such information is not furnished 
within 60 days of the date of such request, 
the case may be closed. 
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§ 12.806-7 of romplninu. 

Complaints submitted or referred to 
a Department and determined to involve 
a Government contract or subcontract 
and matters involving possible violations 
of the Equal Opportunity clause as indi¬ 
cated by a compliance review, report, or 
other procedure, shall be processed In 
accordance with Departmental proce¬ 
dures which will assure: 

<a> Prompt investigation of com¬ 
plaints. and, as necessary, of other indi¬ 
cations of possible violations of the 
Equal Opportunity clause, and the devel¬ 
opment of a complete case record. Such 
investigations should include, where 
necessary, (1) a review of the pertinent 
personnel practice of the contractor or 
subcontractor concerned, (2) the cir¬ 
cumstance under which the discrimina¬ 
tory action is alleged to have taken 
place, and (3) other factors which 
may determine whether the contractor 
or subcontractor in the particular case 
complied with the provisions of the Equal 
Opportunity clause set forth in the con¬ 
tract or subcontract concerned; 

»b) Resolution of complaints by con¬ 
ciliatory means whenever possible; 

(c) With respect to the investigation of 
a complaint, the preparation and sub¬ 
mission, within 60 days from receipt of 
the complaint by the Department, or 
within such additional time as may be 
allowed by the Executive Vice Chairman 
for good cause shown, of a case record 
and a summary report to the Executive 
Vice Chairman. The summary report 
shall set forth (1) the name and address 
of the complainant, (2) a brief summary 
of the findings including a statement as 
to the Department's conclusions regard¬ 
ing the contractor’s compliance or non- 
compliance with the requirements of 
Executive Order 10925 dated 6 March 
1961, as amended. (3) a statement of 
the disposition of the case, including any 
corrective action taken or sanction im¬ 
posed, or (4) whenever appropriate, the 
recommended corrective action and 
sanctions or penalties; 

(d) With respect to the investigation 
of a matter other than a complaint, the 
preparation and submission of a sum¬ 
mary report containing the Information 
required by paragraph (c) (1), (2), (3) 
and (4) of this section. 

(e) Prompt notification to the com¬ 
plainant, if any, and appropriate con¬ 
tractor or subcontractor, of the closing 
of the case in those cases wherein the 
investigative findings by the Department 
concerned, upon review and concurrence 
by the Executive Vice Chairman, show no 
violation of the Equal Opportunity 
clause: and 

(f) Further investigation, as requested, 
when the Executive Vice Chairman docs 
not concur in the findings of the Depart¬ 
ment. 

§ 12.806—8 Sanction*. 

ca> General In every case where in¬ 
vestigation indicates the existence of an 
apparent violation of the provisions of 
the clause, the matter should be resolved 
by Informal means whenever possible. 
This will Include, where appropriate. 


establishing a program for future com¬ 
pliance approved by the Secretary of the 
Department. If a contractor or sub¬ 
contractor, without a hearing, has com¬ 
plied with the recommendations or 
orders of a Department and believes such 
orders or recommendations to be erro¬ 
neous. he shall upon filing a request 
therefor within 10 days of such com¬ 
pliance be afforded an opportunity for a 
hearing and review of the alleged erro¬ 
neous action under 8 12.808. 

(b) Termination. No contract or sub¬ 
contract will be terminated in whole or 
in part for failure to comply with the 
provisions of the Equal Opportunity 
clause, without the approval of the Sec¬ 
retary. Whenever it is proposed to 
terminate a contract or a subcontract, 
the contractor or subcontractor will be 
notified in writing of such proposed 
action and given ten days (or such longer 
period as the Secretary may consider 
appropriate) from the receipt of the 
notice either to comply with the pro¬ 
visions of the contract or to mail a re¬ 
quest for a hearing under f 12.808. 

(c) Debarment and suspension. No 
contractor or subcontractor will be de¬ 
barred or suspended from receiving Gov¬ 
ernment contracts for failure to comply 
with the provisions of the clause except 
under the recommendations of the Sec¬ 
retary and the approval of the Executive 
Vice Chairman. In every case where 
debarment or suspension is being pro¬ 
posed. the contractor or subcontractor 
will be notified by the Secretary in 
writing, of the proposed recommendation 
and given 10 days from the receipt of 
such notice in which to mail a request 
for a hearing under 8 12.808 or for one 
before the President's Committee. 

(d) Referral to the Department of 
Justice. Each Department, after co¬ 
ordination with the Assistant Secretary 
of Defense (Manpower), and with the 
approval of the Executive Vice Chair¬ 
man. may recommend to the Depart¬ 
ment of Justice that, in cases where 
there is substantial or material viola¬ 
tion or the threat of substantial or 
material violation of the provisions set 
forth in 6 12.802, appropriate proceed¬ 
ings be brought to enforce those pro¬ 
visions, Including the enjoining, within 
the limitations of applicable law, of 
organizations, individuals, or groups 
which prevent directly or indirectly, 
compliance with the aforesaid provi¬ 
sions: Provided, however , That no such 
case shall be referred to the Department 
of Justice until the expiration of 10 days 
(unless a longer period is fixed by the 
Department) from the mailing of notice 
of such proposed referral by the Depart¬ 
ment to the contractor or subcontractor 
Involved, affording him an opportunity 
to comply with the provisions of the Ex¬ 
ecutive order, as amended. The De¬ 
partment may also recommend to the 
Department of Justice that criminal 
proceedings be brought for the furnish¬ 
ing of false information to the Depart¬ 
ment. 

41. Sections 12.808-1 (a) and 12808-2 
Are revised: in 6 12809. paragraph (b) is 
revised and paragraph <c) is revoked; 


new’ 8 12810 is added; Subpart I is re- 
vised; and Subpart J Is revoked, 
follows: 

§ 12.808—1 General, 

• • • • • 

(a) A contractor or subcontractor ho 
has complied with the recommendations 
or orders of the Department, but believes 
such recommendation s or orders to be 
erroneous, and requests a hear inf 
thereon within 10 days of such com nil* 
ance; or 


g 12.808—2 Delegation of authority, 

The Secretary may delegate to any 
person, military or civilian, or board of 
such persons within Ills department all 
the authority of the Secretary conferred 
by the Executive order, as amended or 
the rules and regulations of the Presi¬ 
dent’s Committee to give notice of hear- 
ings, to conduct hearings, and to make 
findings of fact and recommend* tlani 
with respect to determining whether a 
contractor or subcontractor is or hai 
been in violation of the contract clause. 
If the Secretary delegates his authority 
to a board, one of the members thereof 
shall be a person trained in the lav, 
and the Secretary shall designate one 
member to be the presiding officer of the 
board. 

§ 12.809 Certificate* of merit. 


<b) Suspension or revocation. The 
Committee, acting through the Chair¬ 
man or Vice Chairman, may at any time 
review the continued entitlement of any 
employer or employee organization to t 
Certificate of Merit, and may suspend or 
revoke the Certificate. 

<c) [Revoked) 

g 12.810 SolicilMtionn or a«herti*eim*nU 
for era ploy re*. 

In solicitations or advertisements for 
employees placed by or on behalf of a 
contractor or subcontractor, the require¬ 
ments of paragraph (b) of the Equal 
Opportunity clause shall be satisfied 
whenever the contractor or subcontrac¬ 
tor complies with any of the following: 

(a) States expressly in the solicita¬ 
tions or advertising that all qualified ap¬ 
plicants will receive consideration for 
employment without regard to race, 
creed, color, or national origin; 

(b) Uses display or other advertising 
and the advertising includes a)) appro¬ 
priate insignia prescribed by the Com¬ 
mittee. The use of the insignia Is con¬ 
sidered subject to the provisions of 1® 
U.S.C. 701; 

(c) Uses a single advertisement and 
the advertisement is grouped with other 
advertisements under a caption which 
clearly states that all employers in th* 
group assure all qualified applicants 
equal consideration for employment 
without regard to race, creed, color, or 
national origin; 

(d) Uses a single advertisement 
which appears in clearly distinguish*"* 
type the phrase “an equal opportunity 
employer.*' 
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Thursday, April 29, 1965 

Subport I—Nondiscrimination 
Because of Age 

§ 12.901 Policy menrdini nondiscrimi¬ 
nation because of age. 

It is the policy of the Executive Branch 
of the Government (a) that contrac¬ 
tors and subcontractor* engaged In the 
performance of Federal contracts shall 
not, in connection with the employment, 
advancement, or discharge of employees 
or in connection with the terms, condi¬ 
tions. or privileges of their employment, 
discriminate against persons because of 
their age except upon the basis of a bona 
fide occupational qualification, retire¬ 
ment plan, or statutory requirement; and 
(b) that contractors and subcontractors, 
or persons acting on their behalf, shall 
not specify, in solicitations or advertise¬ 
ments for employees to work on Govern¬ 
ment contracts, a maximum age limit for 
such employment unless the specified 
maximum age limit is based upon a 
bona fide occupational qualification, re¬ 
tirement plan, or statutory requirement. 
This policy is stated in Executive Order 
No. 11141 dated February 12. 1964. Any 
complaint regarding a concern's compli¬ 
ance with the foregoing policy should be 
brought to the attention of the concern 
by a communication (in writing, if ap¬ 
propriate) which states the policy, indi¬ 
cates that the concern's compliance with 
the policy has been questioned, and re¬ 
quests that the concern take any appro¬ 
priate steps which may be necessary to 
comply with the policy. 

Subpart J—Nondiscrimination 
Because of Age [Revoked] 


PART 13— GOVERNMENT PROPERTY 

42, In 9 13.702(a), clause paragraph 
(c) is revised; In 9 13.704, clause para¬ 
graph (f) Oil) is revised; and in i 13.705, 
the clause heading and clause paragraph 
(a) arc revised, as follows; 

§ 13.702 Government property clause 
for fixed -price contract*. 

(a) • • • 


OovrxnmxT Pnom*nr (Phxd-Pkice) 
(Nov. 1064) 


(c) Title, Title to at) property furnUhe 
Of the Government shall remain In the Ckn 
ernmont. j n order dfftno the obligation 
wtbe partita under thin clause, title to esc 
item of facilities, special test equipment, an 
special tooling (other than that subject to 
Special Tooling- clauae) acquired by th 
uonLmctor for the Government pursuant t 
p “ contract shall pass to and rest In th 
government when Its use In the perform 
aace of this contract commences, or upo 
payment therefor by the Government, which 
wu ‘ Ilpr - whether or not title previous! 
t ”?* All Government-furnished property 
wjether with all property acquired by th 
,^ RCtor lltl ® 10 which vests In the Oot 
under this paragraph, la subject 1 
... Provisions of this clauae and is herelr 
•J^coUectljely referred to as “Govemmct 
Lh*ii * v. TuI * 10 Government proper! 
-, ! not affected by the Incorporation < 
“>521 «" Property n< 

Goriu 1 . “* °ovcniment. nor shall sue 
property, or any part thereo 
Bwome * fixture or lose lie Identity i 


personalty by reason of affixation to any 
realty. 


§ 13.701 Special tooling clause for 
fixed-price contracts. 

• • • • • 

SPECIAL Too UNO (Nov. 1964) 


(f) Disposition o / special tooling. • • • 

(111) A direction to the contractor to sell, 
or to dispose of as scrap, for the account of 
the Government, any or all of the special 
tooling covered by such list; 

• • • • • 

§ 13.705 Special lest equipment clause 
for negotiated contracts. 

• • • • • 
Special Test Equipmlvt (Dscnoni 1964) 

(a) Definition. Special test equipment 
means electrical, electronic, hydraulic, pneu¬ 
matic, mechanical or other Items or assem¬ 
blies of equipment, which are of such a 
specialized nature that, without modification 
or alteration, the use of such items <11 they 
are to be used separately) or assemblies la 
limited to testing in the development or pro¬ 
duction of particular supplies or parts 
thereof, or In the performance of particular 
services. The term ’’special test equipment” 
includes all components of any assemblies of 
such equipment, but does not include: 

(I) consumable property; 

(II) special tooling; or 

(ill) buildings, nonsevcrobls structures 
(except foundations and similar improve¬ 
ments necessary for the Installation of spe¬ 
cial test equipment, general or special ma¬ 
chine tools, or similar capital items). 


PART 15—CONTRACT COST PRINCI¬ 
PLES AND PROCEDURES 

43. Section 15.205-6(b) lx revised and 
9 15.205-25 is revoked, as follows: 

g 15.205—6 Compensation for personal 
services. 


(b) Salaries and wages. Salaries and 
wage* for current services include gross 
compensation paid to employees In the 
form of cash, products, or services, and 
arc allowable. 


§ 15.205-25 Overtime premium*. [Re¬ 
voked] 


PART 16—PROCUREMENT FORMS 

44. Paragraph (e) of 9 16.101-2 Is re¬ 
voked; paragraph (e) of i 16.102-2 Is 
revoked; 9 165101-2 is revised; In 9 16.202. 
subdivision (xiil) Is added to paragraph 
(b) (2) and paragraph (c) Is revised; and 
9 16.203-2(d) is revised, as follows: 

§16.101-2 Conditions for use. 

• • • • • 

(e) IRevokedl 

§ 16.102-2 Condition* for use. 

• • • • • 

<e) (Revoked] 

g 16^201-2 Condition* for use. 

Standard Form 18 is authorised for 
use when It appears reasonably certain 
that the procurement will be consum¬ 
mated by (a) a fixed-price type contract 


involving extensive negotiation or. (b> 
a cost-reimbursement type contract. 
Standard Form 36 (Continuation Sheet*, 
or DO Form 1155c (Continuation Sheet) 
may be used as required. Standard 
Form 18 may be used for negotiated pro¬ 
curements In excess of $2,500 and shall 
be used for negotiated procurements of 
$2,500 or less (including purchase or¬ 
ders) when written solicitations (other 
than by telegram) of quotations are used 
(see f 3.604 of this chapter). Two copies 
of Standard Form 18 shall be sent to each 
prospective supplier and he shall be re¬ 
quested to return only one signed copy. 
A quotation submitted on this form is 
not to be construed as an offer which 
can be accepted by the Government to 
form a binding contract. Therefore, 
issuance by the Government of a pur¬ 
chase order pursuant to a supplier's quo¬ 
tation docs not constitute a contract, 
but the purchase order is an offer by the 
Government to the supplier to buy cer¬ 
tain goods or services upon specified 
terms and conditions. 

§ 16.202 Negotiated Contract Form* 
(DD Forms 1261 and 1270). 

• • • • • 

<b> • • • 

( 2 ) • • ♦ 

(xili) Where Government property 
having an acquisition cost of more than 
$25,000 is to be furnished, the Govern¬ 
ment Property (Fixed-Price) clause in 
9 13.702 of this chapter shall be inserted 
in the Schedule; and where Govern¬ 
ment property having an acquisition cost 
of $25,000 or less is to be furnished, the 
Government-Furnished Property (Short 
Form) clause in 9 13.710 of this chapter 
shall be Inserted In the Schedule. 

<c) Long form negotiated supply con¬ 
tracts. (1) Except as provided in para¬ 
graphs (a) (3) and (b> of this section. 
DD Form 1261 (Negotiated Contract) 
shall be used with Standard Form 32 
(Oeneral Provisions (Supply Contract)), 
any other forms containing contract pro¬ 
visions which are prescribed by this sub¬ 
chapter or Departmental procedures, and 
Standard Form 36 (Continuation Sheet) 
for entering into negotiated fixed-price 
type supply contracts to which Subpart 
A, Part 12 of this chapter, is applicable. 

(2) Except as provided in paragraph 
(a)(3) of this section. DD Form 1261 
(Negotiated Contract) shall be used with 
DD-A8PR Form 748 (General Pro- 
vlskms-Cost-Reimbursement Supply 
Contracts, any other forms containing 
contract provisions which are prescribed 
by this subchaptcr or Departmental 
procedures, and Standard From 36 (Con¬ 
tinuation Sheet) for entering into nego¬ 
tiated cost-relmburscment type con¬ 
tracts to which Subpart B, Part 12 of this 
chapter, is applicable. 

• ••••. 

§ 16.203-2 Conditions for use. 

• • • • • 

(d) Standard Form 32. If applicable, 
and any other general provisions may 
be attached to each copy of the Request 
for Proposals. Alternatively, one copy 
only of Standard Form 32 and any ether 
general provisions need be furnished to 
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each supplier, for retention, if such pro¬ 
visions are specifically incorporated by 
reference, including each form name, 
number and date, in DD Form 746-1. 
Provisions which are inapplicable to a 
particular procurement, or to military 
procurements generally, may be deleted 
by appropriate reference In an *'Alter¬ 
ations in Contract" clause. 


45. Section 16.204 is revised; new 
8$ 16.204-1 and 16.204-2 are added; 
§8 16.301, 16.302, and 16.303 are revised; 
H 16.303-1 and 16.303-2 are revoked; and 
i 16.304 is revised, as follows: 

§ 16.201 General provision*—-co*l re¬ 
imburse* men t *ii|>plv contract* (I)D- 
ASPR Form 718). 

§16.201—1 Condition* for u*c. 

DD-ASPR Form 748 shall be used In 
conjunction with any negotiated con¬ 
tract to be performed within the United 
States, its possessions or Puerto Rico and 
to which Subpart B. Part 12 of this chap¬ 
ter, is applicable. It may be used in con¬ 
junction with cost-sharing and cost-pl us- 
lnccntive-fce contracts only when appro¬ 
priately modified. It contains all of the 
clauses required by § 7.203 of this chapter 
and some of the clauses set forth in 
81 7.204 and 7.205. The addition of 
other clauses set forth in Subpart B. 
Part 12 of this chapter, or of other clauses 
not Inconsistent with this subchapter 
shall be accomplished by appending such 
clauses as "Additional General Provi¬ 
sions", numbered consecutively. The 
deletion and modification of clauses con¬ 
tained In the form or in the "Additional 
General Provisions" shall be accom¬ 
plished by appropriate reference or pro¬ 
vision in an "Alterations in Contract" 
clause. These instructions must be read 
In conjunction with Subpart B. Part 12 
of this chapter, to make certain that 
current clauses arc in use at all times. 

§ 16.204—2 Procedure®, 

DD-ASPR Form 748 and any “Addi¬ 
tional General Provisions" may be at¬ 
tached to each copy of the Request for 
Quotations. Alternatively, only one 
copy of DD-ASPR Form 748 and any 
"Additional General Provisions" need be 
furnished to each offeror, for retention, 
if such provisions are specifically incor¬ 
porated by reference, Including each 
form name, number and date, in Stand¬ 
ard Form 18. In either case, one copy of 
DD-ASPR Form 748 and any “Additional 
General Provisions" shall be attached to 
each executed contract. 

§ 16.301 Receipt for ca*h—*tib%ourlicr 
(Standard form 1163). 

Standard Form 1165 may be used in 
connection with procurements by the 
imprest fund (petty cash) method in 
accordance with 8 3.607 of this chapter. 

§ 16.302 Purchase order — invoirc — 
voucher (standard form *44). 

Standard Form 44 is authorized for use 
to accomplish small purchases In accord¬ 
ance with 8 3.608-8 of this chapter. 

§ 16.303 Order for Mipplie* or umicw 
(1>D Form* 1133, 1153r, 1133c, 
1155c-l, and 1155*). 

Order for supplies or services. DD 
Form 1155 series, shall be used to ac¬ 


complish small purchases in accordance 
with 8 3.608-1 of this chapter. 

§ 16.303-1 General. [Revoked] 

§ 16.303-2 Condition* for u*c« [Re¬ 
voked] 

§ 16.304 Blanket purchase order. 

Sec Subpart F. Part 3 of this chapter, 
and particularly 8 3.605. 

46. Subpart D is revised to read as 
follows: 

Subpart 0—Corufruction ond Archi!c<*-lr*gl«eer 
Contract Form* and Format* 


Sec. 

16.400 Scope of subpart. 

16.401 Advertised construction contract 

rorms. 

16401-1 General. 

16401-2 Conditions tor use. 

16.401- 3 Terms, conditions and provisions. 
16 402 Negotiated construction contract 

forms. 

16.402- 1 General. 

16.402- 2 Contracts not exceeding #2,000. 

16.402- 3 Coet-plus-a-fixcd-fee contracts. 

16.403 Architect-engineer contracts. 

16 403-1 General. 

16.403- 2 Statement of services. 

10403-3 Requirements for registration of 
designers. 

16.403- 4 Inspection services. 

16.408-6 Lump sum architect-engineer con¬ 
tract format. 

16.404 Contracts for dismantling, demo¬ 

lition or removal of improve¬ 
ment*. 

16.404- 1 General. 

16.404- 2 Contract format. 

16.405 Miscellaneous forms. 

16.405- 1 | Reserved) 

16.405- 2 Experience data forms. 

16.405- 3 Contract modification forms. 

AtrrHoaiTT: The provisions of this Subpart 
D Issued under sec. 2202, 70 A Stat. 120: 10 
U.8.C. 2202. Interpret or apply secs 2301- 
2314. 70A 6tat. 127-133; 10 UB.C. 2301-2314. 

Subpart D—Construction and Archi¬ 
tect-Engineer Contract Forms and 
Formats 

§ 16.100 Scope of *ubpart. 

This subpart prescribes forms and 
formats for use in construction and ar¬ 
chitect-engineer contracts and for dis¬ 
mantling, demolition and removal con¬ 
tracts. 

§ 16.101 Advert Ucd con* (ruction con¬ 
tract form*. 

§ 16.101-1 General. 

The following forms are prescribed for 
use In formally advertised construction 
contracts where the work is to be per¬ 
formed In the United States, its posses¬ 
sions, or Puerto Rico: 

(a) Standard Form 19—Invitation, 
Bid and Award (Construction, Altera¬ 
tion. or Repair). Pending revision of the 
January 1959 edition of thJs form. (1) 
delete clauses 9 and 10 of the General 
Provisions on the reverse thereof; and 
(2) substitute the following small busi¬ 
ness representation for that in the Bid 
section of the form: "That he t 1 is. 
f ] is not, a small business concern. 
(For this purpose, a small business con¬ 
cern is a business concern, including its 
affiliates, which (i) is independently 
owned and operated, (li) is not dominant 
in the field of operation in which it is 
bidding on Government contracts, and 


(iii> had average annual receipts for the 
preceding three fiscal years not exceed¬ 
ing $7,500,000. For additional informa¬ 
tion, see governing regulations of the 
Small Business Administration.)" 

<b> Standard Form 19-A—Labor 
Standards Provisions—Applicable to 
Contracts in excess of $2,000. 

<c> Standard Form 20—Invitation for 
Bids (Construction Contract). 

<d> Standard Form 21—Bid Form 
(Construction Contract). 

(e) Standard Form 22—Instructions 
to Bidders (Construction Contract!. 

(f) Standard Form 23—Construct inn 
Contract. 

<g> Standard Form 23-A—Genial 
Provisions (Construction Contract). 

None: The Federal. State, and Local Tnxes 
clause In 111.401-1 of this chapter shall b* 
used aa a part of Standard Form 23-A whon 
that Standard Form is used in any odver: : 
procurement or In any of the other circum¬ 
stances set forth In | 11401-1. Whet, u 
Standard Form 23-A U used In a negotiated 
fixed-price contract In excess of $10,000 
where the contracting officer is not satisfied 
that the contract price, by virtue of com¬ 
petition or otherwise, excludes contingencies 
for State and Local taxes, the Federal. State, 
and Local Taxes clause In 8 11.401-2 shall be 
made a part of the contract. 

(h) DD Form 1260—Amendment to 
Invitation for Bids, on on optional bants. 

(1) Continuation sheet. There Is no 
prescribed form of Continuation Sheet 
for construction contracts. A blank 
sheet, incorporating (1> the contrac: or 
invitation number, as appropriate; 2> 
page number and number of pages; and 
(3) name of bidder or contractor may be 
used for this purpose. Standard Form 
36, Continuation 8heet (Supply Con¬ 
tract) . shall not be used for construe ion 
contracts. 

§ 16.101-2 Condition* for use. 

(a) Contracts not to exceed $2,000. 
Standard Form 19 shall be used for con¬ 
struction contracts not in excess of 
$2,000 executed as a result of formal 
advertising. Standard Form 22 also may 
be used. When the contract may ex¬ 
ceed $2,000, the following language shall 
be Inserted in the space provided in the 
bid portion of Standard Form 19 prior to 
the issuance of the Invitation: 

If this bid exceeds $2,000. the bidder bail 
furnish with his bid a bid guaranty in on 

amount equal to-percent of hi* bid; 

failure to submit the guaranty on tizm a 
cause for rejection of the bid. The under¬ 
signed further agrees. If this bid exceeds 
$2,000 (1) to comply with the Labor stand¬ 
ards Provisions Applicable to Contracts to 
Excess of #2,000 (Standard Form 19-A): ill) 
to pay not less than the minimum hourly 
rates of wages set forth in the specification* 
(Ui) to furnish a performance bond in an 

amount equal to_percent and a P a f* 

ment bond in an amount equal to 50 percent 
of the contract price with surety or sureties 
acceptable to the Government; and <lv> to 
furnish such additional amount of P ef * 
fcirmance and payment bonds as may be 
required by the Contracting Officer in con¬ 
nection with any Increase In the contract 
price. (January 1965) 

When Standard Form 19 is used, prog¬ 
ress payments may be made if the period 
of performance is greater than one 
month. However, if the period of per¬ 
formance is less than one month or f’nc 
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total contract amount does not warrant 
progress payments, a single payment 
tnav be made, in which case the con¬ 
tracting officer may Indicate completion 
and final acceptance of the contract 
work by a stamped and signed state¬ 
ment to that effect on the face of the 
standard form and forwarding It to the 
disbursing officer for payment. The fol¬ 
lowing statement may be used for this 
purpose: 

I certify that the work and service* fur- 
nlihtd hereunder have been completed, in- 
fpectcd. wid accepted aa conforming to the 
contract requirement*, and the amount la 
correct and proper for payment. 


(Signature and title of 
certifying officer) 

<b) Contract estimated to exceed 
$2,000 but not to exceed $10,000 . Stand¬ 
ard Forma 19 and 19-A shall be used for 
these construction contracts executed as 
a result of formal advertising. Stand¬ 
ard Form 22 also may be used. The ad¬ 
ditional language set forth In paragraph 

(a) of this section shall be inserted In 
the bid portion of Standard Form 19 
prior to issuance of the invitation. 

(c) Contracts estimated to exceed 
$J0,000. Standard Forms 19-A. 20. 21, 
22, 23. and 23-A shall be used for these 
construction contracts executed as a re¬ 
sult of formal advertising. Strict com¬ 
pliance with the following Instructions Is 
required. 

(1) Standard Form 119-A . This form 
shall be attached to the contract file. 

(2) Standard Form 20 (invitation lor 
bids). Bidders shall be requested to re¬ 
turn only two signed copies of their bids. 
This form shall be completed by insert¬ 
ing the appropriate data on the face of 
the form. See $ 18.202 of this chapter 
and the following: 

(l> Information regarding bidding 
material, bid guarantee and bonds. In¬ 
sert the following paragraphs on the 

face of the form: 

(A) Did bonds. Each bidder shall sub¬ 
mit with his bid a Bid Bond (Standard Form 
24) with good and sufficient surety or 
sureties acceptable to the Government, or 
other security os provided in paragraph 4 
of ln»tructlorui to Bidders (Standard Form 
22) In the form of twenty percent (20%) of 
the bid price or $3,000,000 whichever Is 
l««er. The bid bond penalty may bo ex¬ 
press In terms of a percentage of the 
Did price or may be expressed In doUars 
and cents. 

IB) Performance and payment bonds . 

within-days after the prescribed forms 

are presented to the bidder to whom award 
Is made for signature, a written contract 
Jb* form prescribed by the specifications 
•ball be executed and two bonda, each with 
good and lufflolent surety or sureties accept¬ 
able to the Government, furnished; namely 
a performance bond (Standard Form 25 or 
SX a Payment bond (Standard Form 
br 27A). The penal rums of such bonds 
will be as follows: 

I. Performance bond. The penal sum of 

«e performance bond shall equal_per- 

lh ~ l --of the contract price. (Insert 

IT*. a PPropriate percent determined in ac¬ 
cordance with the provisions of 10-103.1 (a).) 
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II. Payment bond. a. When the contract 
price Is 11,000.000 or lees, the penal sum wiU 
be fifty percent (50%) of the contract price. 

b. When the contract price is In excess 
of $1,000,000 but not more than $5,000,000, 
the penal sum shall be forty percent (40%) 
of the contract price. 

c. When the contract price Is more than 
$5,000,000, the penal sum shall be $2,500,000. 

Any bonds furnished will be furnished by 
the contractor to the Government prior to 
commencement of contract performance. 

(ID Additional information for bidders. 

(a) Additional information and Instruc¬ 
tions may be given to bidders by using the 
reverse side of Standard Form 20 or con¬ 
tinuation sheets. If used, the reverse side of 
Standard Form 20, and each continuation 
sheet used, shall be headed: “Read the Fol¬ 
lowing In Conjunction With the Instructions 
to Bidders. Standard Form 22. M 

(b) When required by the Instructions 

pertaining to the various paragraphs or by 
the procuring activity, a paragraph shall 
be inserted advising prospective bidders 
where complete drawings and specifications 
may be examined or copies obtained. Infor¬ 
mation as to the charge. If any, to be made 
for the drawings and specifications, and the 
conditions under which they may be ob¬ 
tained. If a charge Is made for the draw¬ 
ings and specifications the following sen¬ 
tences shall be Included: "Payment will be 
made by cosh or check, or money order and 
delivered to the Finance and Accounting Of¬ 
ficer. _-__ Checks and money orders 

should be made payable to Treasurer of the 
United States*." 

(c) Paragraph 10 of Standard Form 22. 
Instructions to Bidders reserves In the Gov¬ 
ernment the right to accept any Item or com¬ 
bination of Items of a bid. unless precluded 
by the invitation for bids or the bidder in¬ 
cludes In his bid. a restrictive limitation. 
However, in unit price contracts, although 
the work Is set out in "Items" for pay pur¬ 
poses, the nature of the work Is not normally 
such that multiple awards can be made on 
the basis of such Items. Accordingly, for 
purposes of award, the work should be set 
up on the basis of such Items. Accordingly, 
for purposes of award, the work should be 
set up on a basis of schedules, each schedule 
comprised of a group of items which by their 
nature must be performed under a single 
contract. Thus, if the entire project is not 
susceptible of division among several con¬ 
tractors. the work will be set up as a single 
schcdulo. Conversely. If the work is of a 
nature that lends Itself to multiple awards, 
the items will be grouped In separate and 
distinct schedules, each capable of bring 
awarded as a separate contract. 

(d) Where DD Form 1200. Amendment to 
Invitation for Bids. Is not used, each amend¬ 
ment to an Invitation for bids shall contain 
a statement as follows: 

Notice: Bidders are required to acknowl¬ 
edge receipt of this amendment on the bid 
form. In the space provided, or by separate 
letter or telegram prior to opening of bids. 
Failure to acknowledge all amendments may 
cause rejection of the bid. 

(3) Standard Form 21 ( Bid Form). 
This form shall be furnished to all bid¬ 
ders with the Invitation for bids. If the 
work is divided into separate schedules a 
bidding schedule showing a breakdown 
for each such separate schedule should be 
attached to the invitation tor bids and 
a statement referring thereto made on 
Standard Form 21. 
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Biomxo Schedule 


(To be Attached to bid form when required 
by tbo Invluikm lor bids) 


Item 

No. 

Drecrtpttoo 

Rail. 

m»i4xj 

quan¬ 

tity 

Call 

Colt 

price 

K*tl- 

roatid 

amount 








(Tbr lb Hour tax tmr seraphs shall be printed aa U* toot 
pscr of tbo bidding schedule Immediately brlow the 
schedule.) 

Note: Use additional page U necessary. 
All extensions of the unit prices shown will 
be subject to verification by the Government- 
In case of variation between the unit price 
and the extension, the unit price wUl be 
considered to be the bid. 

If a modification to a bid based on unit 
prices is submitted, which provides for 
a lump sum adjustment to the total es¬ 
timated cost, the application of the lump 
sum adjustment to each unit price in the 
bid schedule must be stated. If it is not 
stated, the bidder agrees that the lump 
sum adjustment shall be applied on a 
pro rata basis to every unit price in the 
bid schedule. 

<4) Standard Form 22 (Instructions to 
Bidders >. A copy of this form should 
accompany each invitation for bids for 
the information of bidders. 

(5) Standard Form 23 (Construction 
Contract). A copy of this form should 
be furnished bidders with the Invitation 
for bids for information. The form shall 
be completed after award to the accept¬ 
able bidder and executed by the parties 
as the formal contract instrument. 

(6) Standard Form 23-A (General 
Provisions). Additional general provi¬ 
sions or modifications to the General 
Provisions as authorized in Subpart F. 
Part 7 of this chapter, may be added to 
this form. Standard Form 23-A with 
any additional sheets necessary shall be 
attached to the executed contract. 

(7) Specifications . Specifications con¬ 
sisting of technical and special pro¬ 
visions pertinent to the particular con¬ 
tract and contract drawings shall be at¬ 
tached to the above standard forms to 
complete the contract. 

§ 16.101-3 Term*, condition* and pro- 

vitiona. 

(a) The use of additional oontract 
provisions consistent with those con¬ 
tained in the above forms Is authorized, 
and. where required elsewhere in th's 
subchapter, the use of such additional 
provisions is mandatory. 

(b) Changes or additional provisions 
inconsistent w ith those contained in the 
standard forms shall be incorporated 
when required by this subchapter, and 
may be Incorporated when authorized by 
this subchapter, or when approved pur¬ 
suant to § 1.109 of this chapter. A copy 
of any such approval pursuant to 0 1.- 
109-2 shall be forwarded by the approv¬ 
ing authority to the General Services 
Administration. 

(c) Tiie provisions of paragraphs (a> 
and <b) of this section shall not be con- 
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RULES AND REGULATIONS 


strued to authorise the reinstatement In 
Standard Form 19 of clauses which ap¬ 
pear in Standard Form 23-A and which 
have either been condensed or omitted 
in the development of Standard Form 19 
in the Interests of simplification and 
uniformity. Where such reinstatement 
is deemed essential, the matter shall be 
handled as a deviation as provided in 
i 1.109 of this chapter. Deviations are 
not required for the use with Standard 
Form 19 of clauses which, although not 
properly a part of Standard Form 23-A 
may accompany it when printed for use 
within the Department of Defense (eg., 
'Termination for Convenience of the 
Government” and “Gratuities”). 

(d) The '‘Disputes” clause of Stand¬ 
ard Form 19 may be altered by Inserting 
In the schedule or in the specifications, 
the following: 

Altcrntiona. As used In the "Dtipute*- 
clause of the General Provisions "head of the 
Federal Agency" means the ••Secretary** of 
the (Insert name of Military Department). 

( August 1959) 

(c) During a period of national emer- 
agency. paragraph (d)(1) of the •Termi¬ 
nation for Default—Damages for De¬ 
lay—Time Extensions” clause of Stand¬ 
ard Form 23-A may be changed by 
deleting the words ” unforeseeable 
causes” In the two places where they ap¬ 
pear in the first sentence and substitut¬ 
ing therefor the words, "causes, other 
than normal weather”. 

CD Deletion or modification of provi¬ 
sions in the above forms shall be accom¬ 
plished in the “Alterations” paragraph 
of Standard Form 23. or in an ’ Altera¬ 
tions” paragraph added in the schedule 
of Standard Form 19, or In the specifi¬ 
cations, as may be appropriate. 

(g) Whenever Standard Forms 19 and 
19-A are used Tor formally advertised 
contracts the clause entitled "Covenant 
Against Contingent Fees” need not be 
Included. 

§ 16.102 Nr pot in led construction con- 
tract form*. 

S 16.402-1 General. 

Use of the forms prescribed in | 16.401 
Is optional for negotiated construction 
contracts. When used for negotiated 
contracts, the forms shall be adapted by 
lining out or obliterating the words 
"sealed” and "publicly opened" and add¬ 
ing language to (a) indicate the author¬ 
ity for negotiation, and (b) provide that 
wherever the words "invitation” and 
"bid" occur they shall be deemed to refer 
to "solicitation” and "offer”, respectively. 
The appropriate clauses required for 
negotiated contracts shall be added to 
the contract forms. For example, 
the "Examination of Records" clause 
5 7.104-15 of this chapter, must be added 
If the negotiated contract exceeds $2,500. 

g 16.402-2 Contrail* no« exceeding 

$ 2 , 000 . 

When procurements are negotiated In 
accordance with l 18 302 of this chapter, 
either DD Form 1155 or Standard Form 
19 shall be used with the appropriate 
changes indicated in $ 16.402-1. 


$ 16.402-3 Gowt -pla*-m-fix©d-fce con¬ 
tract*. 

When the use of a cost-plus-a-fixed- 
fee contract is authorized (4 18.112 of 
this chapter) and the appropriate deter¬ 
mination has been made <$ 3.405 of this 
chapter), the format below shall be used, 
together with the clauses required by 
83 7.605 and 7.606 of this chapter. If 
the work is to be performed outside the 
United States, its possessions or Puerto 
Rico, such contract clauses shall be de¬ 
leted or modified as necessary to reflect 
statutory requirements, agreements be¬ 
tween the United States and the host 
foreign country, and agreements between 
the parties. For labor requirements ap¬ 
plicable to overseas contracts, sec 
1 12.403-3 of this chapter. 

Contract___ 

(Negotiated) 

Cost-Plub-a-Fixi 2 >-Fex CojnrnrccnoM 
COMTIACT 

MTAlTMrXT or TUX_ 

Contractor and address__ 

Con tract for construction erf__ 

Location______ 

Fixed fee_______ 

Estimated construction cost___ 

Exclusive of fixed fee____ 

Payment: 

To be made by__ 

At___ 

The supplies and services to be obtained 
by this Instrument ore authorised by, are for 
the purposes set forth in. and ore chargeable 
to the following procurement authorities, 
the available balances of which are sufficient 
to cover the oast of the same; 

This contract is negotiated pursuant to; 

Coer-P lus-A-F ix cd-F xx CoNsraucnoiv 
Cojmucr 

This contract, entered into this-day 

of ...__ 19,., by the United States of 

America (hereinafter called the Govern¬ 
ment) , represented by the Contracting Offi¬ 
cer executing this contract, and 

•A Joint venture consisting of- 

•_n corporation organized and 

existing under the laws of the State of__ 


•A partnership consisting of____ 

•An Individual trading os_in the 

City af_-_In the State of_ 

(hereinafter called the Contractor). 

In witness whereof, the parties hereto have 
executed this contract as of the day and 
year first above written. 

UwrncD Status or Amexxca 

By -. 


(Title) 

(Contractor) 

•Delete oil Unas which do not apply. 

§ 16.403 Arrhil«:t*rn(t»nc€T rontrartn. 

§ 16.103-1 General. 

Architect-Engineer services are pro¬ 
fessional services for the production of 
designs, plans, drawings, and specifica¬ 
tions. from which the construction of a 
project will be accomplished. This 
phase of architect-engineer work is sub¬ 
ject to statutory limitations as to the 


amount to be paid. Supervision and in¬ 
spection services during construction 
may also be procured as a part at th* 
professional services furnished by archi¬ 
tect-engineers. 

§ 16.403-2 Statement of service*. 

The services to be furnished by an ar¬ 
chitect-engineer should be c&rcXulb de¬ 
fined during negotiation of the contract 
and a statement of such services Inserted 
in clause 2, under Title I of the following 
format in f 16.403-5. The statement 
should clearly state the nature and ex¬ 
tent of the services in a concise form and 
include any special services such as the 
nature and extent of sub-surfacc explo¬ 
ration prior to designing foundations, 
etc., under Title I. A similar statement 
of services should be prepared for inclu¬ 
sion in clause 6 under Title II of the for¬ 
mat if the optional supervision and in¬ 
spection services arc desired. 

§ 16.403—3 Requirements for regi'lr*. 
tion of designer*. 

Tlie clause in the format, entitled 
"Requirements for Registration of De¬ 
signers", may be deleted in any contract 
(a) where the design is to be performed 
outside the United States, its posses: ion* 
or Puerto Rico, or fb) where the dcdgl 
is to be performed in a State or posses¬ 
sion which docs not have regtotmtidn 
requirements for the particular field in¬ 
volved. 

§ 16.403—1 Inspection g mim . 

(Title n of the format in § 16.403-5.) 
These services are on an optional ba&l& 
If at the time the contract is negotiated 
it is known that supervision and inspec¬ 
tion by the architect-engineer will not 
be required, this title should be omitted 
entirely. 

§ 16.403-5 lump turn irrltilrfi rap 
neer contract formal. 

A format for architect-engineer con¬ 
tracts is set forth below. It should be 
used with the appropriate contract 
clauses set forth in 8 7.607 of this 
chapter. 

Luacr Bum Aimmo n -gNcmuq Oomwe 

Contnurt ——- 

LUMP SUM COXTXACT VOX JUt CMI TECT-tN JUtf 

invica with omoNAL avr*avisr--» 

Department of the--—* 

Architect-engineer and address --— 

Service* in connection with--— 

Amount: 

For Title I 6_-— 

For Title n $__ 

Payment: 

To be mode by--——-— 

The supplies and services to be ohodnij 
by this Instrument are authorised by. *re ** 
the purposes set forth In. and are charge**” 1 
to the following allotments, the avaiuow 
balances or which are sufficient to cover tw 
coat of some : 

This oon tract wms negotiated under ■ 
authorized by the following laws: 

This contract, entered Into this- 

of.19-., by the United Stairs® 

America (hereinafter called “The Cow** 
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menf) represented by the Contracting Offl- 
ctr executing this Contract, and 

•A Joint Venture consisting of- 

•... a corporation organized and 

exlsUng under the lawa of the State of ...... 

•A partnership consisting of —..—...- 

•An individual trading as —---- 

In the city of ...-~ 

In the State of---- 

(hereinafter called the "Archltect-Kngl- 
r.e*r"i Wituesseth that: 

Whereas, the Government desires to en¬ 
gine the Architect-Engineer to render serv¬ 
lets ns hereinafter set forth for the prepara¬ 
tion of necessary reports, designs, drawings, 
specifications, and other document* pertain¬ 
ing to facilities estimated to cost approxi¬ 
mately . dollars; and. at the option of 

the Government, to furnish technical super¬ 
vision of the construction of the projoct de¬ 
scribed In Title I, Clause 1 hereof; 

Now therefore, the parties hereto do 
mutually agree as follows: 

•Delete all lines which do not apply. 

Tmj I 

1. Description of the project. 

The Architect-Engineer shall, upon receipt 
of notice to proceed perform all the service* 
required under this contract for the project 
generally described as follows: (hereinafter 
relent'd to as the ‘'Project'’) located at or In 
the vicinity of_and more speci¬ 

fically described In Appendix “A*' which Is 
attach'd hereto and made a part hereof. 

2 Statement of Architect-Engineer serv¬ 
ices. 

The Architect-Engineer shall perform the 
following services: (Insert Statement of 
Work agreed upon during negotiations). 

3 Period of service. 

The Architect-Engineer shall complete all 
work and services under Title 1 of this con¬ 
tract within_... months after receipt of 

notice to proceed. 

4. Payment, 

In consideration of the performance of hla 
undertakings under this Title I. the Archi¬ 
tect-Engineer shall be paid the sum of- 

Dollars (3_). which shall constitute 

complete payment for all services required 
to be performed under this Title I and all 
expenditures which may be made and ex¬ 
poses Incurred except as ore otherwise 
expressly provided herein. 

5. Requirements for registration of design¬ 
er! 

The design of architectural, structural, 
mechanical, electrical, civil or other engi¬ 
neering features of the work shall be accom¬ 
plished or reviewed and approved by archi¬ 
tects or engineers registered to practice In 
the particular professional field involved in 
a State or possession of the United States, 
la Puerto Rico, or in the District of Columbia. 

Trrui II 

At any time prior to six months after sat¬ 
isfactory completion and acceptance of the 
»ork to be furnished under Title I the Gov¬ 
ernment at its option, may direct, by a writ¬ 
ten order, the Architect-Engineer to perform 
W) I part or all of the work and cervices pro- 
Uded under this Title U. Upon receipt of 
•uch direction, the Architect-Engineer shall 
proceed with such work and services. 

o. Services to be furnished by Arch I tec t- 
Rnglncer. 

t Architect-Engineer shall perform the 
following services: (Insert Statement of Work 
•greed upon during negotiations). 

7 Period of service. 

The period of service of the Archltect-En- 
s^oer under Title n of this contract shall 

. months from receipt of the 

order to proceed, but the Government may 
wtvnd such period as provided In the 
Change* clause of this contract, 

® Payment, 


In consideration of the performance of his 
undertakings under this Title II the Archi¬ 
tect-Engineer shall be paid the sum of 
. Dollars ($_). which shall con¬ 
stitute complete payment for all service* 
required to be performed under this Title 
II and all expenditures which may be mode 
and expenses Incurred except as are otherwise 
provided herein. 

The United States of America, represented 
by the Contracting Officer executing this con¬ 
tract, and the Individual, partnership, Joint 
venture, or corporation named above, mu¬ 
tually ogre* to perform this contract in strict 
accordance with the above conditions and 
with the General Provisions of this con¬ 
tract. 

In witness whereof, the parties hereto 
have executed this contract os of the day 
and year first above written: 

United State* or Ameeica 

By -. 

(Contracting Officer) 


(Architect-Engineer) 

By. 


(Title) 

§ 16.101 Contracts for dismantling, 
demolition or removal of improve¬ 
ments. 

The format In 9 16.404-2 shall be used 
In contracting for the dismantling, dem¬ 
olition or removal of improvements. It 
shall be completed in accordance with 
the following instructions and shall con¬ 
tain the clauses set forth below. 

§ 16.404-1 General. 

(a) The provisions of the Davis-Bacon 
Act relating to the predetermination of 
minimum wages for mechanics and la¬ 
borers does not apply to contracts for 
dismantling, demolition or removal of 
improvements. 

(b) The format set forth in 9 16.404-2 
contains alternate provisions regarding 
payment for the work to be performed. 
The first alternate covers a situation 
when the Government is to pay the con¬ 
tractor for the demolition of structures 
and the conditioning of materials. Nor¬ 
mally this provision will be used as it ap¬ 
pears in the format. However, if It is 
determined that all the material result¬ 
ing from the demolition work is to be 
retained by the Government and the con¬ 
tractor is to be entirely compensated by 
payments received under the contract, 
subparagraph <b> of the first alternate 
provisions shall be deleted. The second 
alternate covers the situation under 
which the contractor will pay to the Gov¬ 
ernment compensation in consideration 
of the right to salvage and remove, for 
his own use. the materials resulting from 
the demolition operation. The contract¬ 
ing officer should carefully consider the 
usefulness of salvageable property to the 
Government. Any items more useful to 
the Government than the value to the 
Contractor as salvage should be expressly 
designated for retention by the Oovern¬ 
ment. Title to any property not specif¬ 
ically designated for retention by the 
Government will vest in the contractor. 

<c) The provisions of the Miller Act 
regarding performance and payment 
bonds do not apply to contracts for dis¬ 
mantling, demolition or removal of im¬ 
provements. The contractor, however, 
shall be required to furnish a perform¬ 


ance bond in a penal amount deemed 
adequate to assure completion of the 
work and to protect the Government 
against damage to adjoining property 
during its performance, Irrespective of 
the fact that complete payment under 
the contract may be made to the Govern¬ 
ment by the Contractor prior to inception 
of the work. The amount shall be de¬ 
termined In advance of bidding and shall 
be set forth in the invitation for bids. 

<d> In special circumstances where it 
will be advantageous to the Government, 
the payment provision. Alternate 2. may 
be modified to provide for payments by 
the Contractor to the Government in in¬ 
crements and for transfer of title to the 
contractor for increments of property 
only upon receipt of such payment. 

(e) A copy of the contract format shall 
be furnished to bidders with the invita¬ 
tion for bids. 

§ 16.404—2 Contract format. 

Contract No.- 

Con tea cr ro* Dismantling. Demolition o« 
Removal or Improvement* 

DEPARTMENT OP _—— 

Contractor and address--—--- 

Contract for---...... 

Location ....--—-— 

•Payment will be ‘Payment wlU be 
made to: made by: 


Appropriation data: 


This Contract, entered Into this - 

day of.. 19... by the United Bute* 

of America (hereinafter called the Govern¬ 
ment), and 

••a Joint venture consisting of .....- 

• •_a corporation organised and existing 

under the laws of the State of---- 

••a partnership consisting of .—— -- ‘ 

••an Individual trading as--- 

of the city of .....--—.— 

___In the State of- 

(hereinafter called the Contractor), 

1. Statement of Work. 

(a) The Contractor shall furnish all labor, 
material and equipment and perform all 
work required for the dismantling, demoli¬ 
tion and removal, or both, of (identify 
property). 

(b) The work shall be commenced- 

and shall be completed not later than-- 

(c) A performance bond In the penal sum 

of ..dollars (fi_..) shall be furnished 

by the Contractor. 

(d) All property retained by the Govern¬ 
ment will be conditioned, bandied and stored 
by the Contractor In such manner and placo 
as prescribed in the specifications. 

Jl. Payments. (Alternate 1 ahall apply un¬ 
less otherwise specified In tho Schedule) 

•Delete Inapplicable phrase. 

••Delete all lines which do not apply. 

Alternate 1. Payment by Government to 
Contractor (January 1965) 

(a) In (full) (part) (delete one) con¬ 
sideration of the performance of the work 
called for In the Statement of Work, the Oov¬ 
ernment will pay to the Contractor ...... 

(words)..(figures).. Un¬ 

less otherwise provided In the specifications, 
progress payments will be made monthly as 
the work proceeds, or at more frequent Inter¬ 
vals as determined by the Contracting Officer, 
on estimate* approved by the Contracting 
Officer. In making such progress payment* 
there shall be retained 10 percent of the esti¬ 
mated amount until final completion and ac¬ 
ceptance of the contract work. However, if 
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RULES AND REGULATIONS 


the Contracting Officer. At any time After 50 
percent of the work hn» been completed finds 
that satisfactory progress 1 a being made, he 
may authorize any of tlie remaining progress 
payments to be mndc In full. Furthermore, 
on completion and acceptance of each sepa¬ 
rate unit or other division of the contract 
on which the price is stated separately In 
the contract, payment may be made therefor 
without retention of a percentage. 

•(b) in further consideration of the faith¬ 
ful performance hereof, the Contractor ahall 
receive title to all property to be demolished 
which la not specifically designated as being 
retained by the Government, said title to vest 
In the Contractor Immediately upon the Con¬ 
tractor's receipt of the notice of award and 
furnishing of performance bond. The Gov¬ 
ernment will not be responsible tor the con¬ 
dition of or any Idas or damage to such prop¬ 
erty from any cause whatsoever. In the event 
the Contractor does not wish to remove from 
the site any port of the property he has ac¬ 
quired hereunder, the Contracting Officer 
may. upon written request, grant the Con¬ 
tractor permission to leave such property on 
the premises. The Contractor agrees os a 
condition of tbe granting of such permission 
to waive any right, title, claim or interest in 
and to such property. 

(c) Upon completion and acceptance of 
ail work required hereunder, final payment of 
the amount due the Contractor under this 
contract will be made upon the presenta¬ 
tion of a properly executed and duly certified 
voucher therefor, and In addition, if re¬ 
quested. a release of all claims against the 
Government arising under and by virtue of 
this contract, other than such claims, tf any. 
In stated amounts os may be specifically ex¬ 
cepted by the Contractor from the opera¬ 
tion of the release. 

•Delete, If inapplicable. 

Alton atk 2. Patmikt or Oontsactoa to 
GomsiiiNT (Jan vast 1555) 

(a) The Contractor shall receive title to 
all property covered by this contract not 
specifically designated in the specifications 
as being retained by the Government, said 
title to vest in the Contractor Immediately 
Upon receipt of the notice of award and 
furnishing of performance bond. The Gov¬ 
ernment will not be responsible for the con¬ 
dition of or any lots or damage to such 
property from any cause whatsoever. All 
property acquired by the Contractor hereun¬ 
der shall be removed from the site by the 
Contractor promptly, as the storage of such 
property on the site will not be permitted be¬ 
yond the completion dale hereof. In the 
event the Contractor does not wish to re¬ 
move from the site any part of the property 
he has acquired hereunder, the Contracting 
Officer may. upon written request, grant the 
Contractor permission to leave such property 
on the premises. The Contractor agrees aa 
a condition of the granting of such per¬ 
mission to waive any right, title, claim or 
Interest in and to such property. 

(b) The Contractor thall perform the 
work called for in Clouse 1 and. unless 
otherwise provided in the specifications. 

within-days of the receipt of notice 

of award And before proceeding with demo¬ 
lition. shall pay __ (words)_... 

-(figures) — .... Checks shall be made 

payable to the Treasurer of the United States 
and shall be forwarded to the Contracting 
Officer. 

8. Specification* and Drawing*. (Insert 
the clause vet forth In 7-502.2.) 

4. Change s. (Insert the clause set forth In 
7-602.8.) 

5. Terminer fan for Default — Damage* for 
Delay—Time Extension*. (Insert the clause 
set forth in 8-708.) 

6. Termination for Convenience of the 
Government. (In accordance with 8-701 (a) 
and (c). Insert the termination clause in 


contracts exceeding 810,000 In value. In 
contracts not exceeding 810.000 the clause 
in 8-705.2 may be Inserted.) 

7. Disputes (Insert tbe appropriate clause 
set forth in 7-602.8.) 

8 . Assignment of Claim*. (Insert tbe 
claufe set forth In 7-602.8.) 

8 . Workmanship . 

Woakmanswp (Januaiiy 1065) 

All work under this contract shall be per¬ 
formed In a skillful and workmanlike man¬ 
ner. The Contracting Officer may, in writing, 
require the Contractor to remove from the 
work any employee the Contracting Officer 
deems incompetent, careless or otherwise 
objectionable. 

10. inspection and Acceptance. (Insert 
the clause set forth In 7-602.11.) 

11. Superintendence by Contractor. (In¬ 
sert the clause set forth in 7-602 12.) 

12. Perm If j and Responsibility$. (Insert 
the clause set forth in 7-602 13 except the 
hut sentence shall be omitted.) 

13. Condition* Affecting the Work. (In¬ 
sert the clauxe set forth In 7-602.14.) 

14. Other Contract*. (Insert the clause 
set forth in 7-602.15.) 

15. Gratuities. (In accordance with 7- 
104.16 insert the contract cisuse set forth 
therein.> 

16. Additional Bond Security. (Insert the 
clause set forth In 7-103 8.) 

17. Covenant Against Contingent Fees. 
(Insert the clause set forth In 7-10320.) 

18 Official* Not to Benefit. (Insert the 
clause set forth In 7-602.10.) 

10. Contract Work Hour* Standard* Act — 
Overtime Compensation. (Insert the clsuse 
set forth In 12-403.1(2).) 

20. Convict Labor. (Insert the clause set 
forth In 12-203.) 

21. Equal Opportunity. (In accordance 
with 12-602. Insert the contract clause set 
forth therein.) 

22. Federal. State and Local Taxes. (In¬ 
sert the clause set forth in U-401.1.) 

23. Liability for Government Retained 
Property. 

Liahxuty warn Govxajraanrr Rztaiscb 
Paoramr (Jamuaxy 1065) 

As to Items of property, title to which 
remains in the Government and which are 
to be delivered to the Government by the 
Contractor in the performance of tbe work, 
the Contractor assumes the risk of and shall 
be responsible for any loss thereof or damage 
thereto except for reatonnhle wear and tear 
incident to removal and delivery to the 
Government. 

24. Site Investigation. (Insert the clauie 
set forth In 7-602 33.) 

25. Operation end Storage Area (Insert 
the clause set forth In 7-60235.) 

26. Cleaning Up. (Insert the clause set 
forth in 7-602 40 ) 

27. Accident Prevention. (Insert the 
clause cat forth In 7-602.42.) 

28 Availability of Utility Service*. (In¬ 
sert the clsuse set forth In 7 603.30.) 

29. Misplaced Material. (If tho contract 
Involves work on or adjacent to a navigable 
stream. Insert the clause set forth In 
7-60332.) 

30. Signal Light*. (If the contract In¬ 
volves the use of marine equipment. Insert 
the deuce set forth in 7 60333.) 

81. Military Security. (In accordance with 
7-10412. Insert the contract clause set forth 
therein In contracts involving classified fa¬ 
cilities except In those contracts to be per¬ 
formed outside the United States. Us pos- 
■iiioni and Puerto Rico.) 

32. Identification of Employees. (In ao- 
cordance with 7-60334. Insert the clause set 
forth therein where identification is required 
for security or other reatons.) 

33. Composition of Contractor, (Insert the 
clause set forth in 7-602.32.) 


84 Renegotiation. (In aoeordance with 
7-103.13, insert the appropriate contract 
clause set forth therein.) 

85. Interest. (Insert the clause set forth 
In E-620.) 

36. Definition*. (Insert the clause m 
forth in 7-602.1.) 

87. Liquidated Damage*. (Insert *fc« 
clause set forth in 7 603 89. The rate of 
liquidated damages will be deterrr..ir<j & 
accordance with 18-113 ) 

38. Alteration * in Contract. (Insert Um 
clause set forth In 7-604.1.) 

In witners whereof, the parties hereto how 
executed this contract as or the day and yew 
first above written. 

Unrtd States or Am txw* 

By--- 

(Contracting Officer j 


(Contractor) 

By- 


(Title) 

g 16.405 Miscellaneous forms. 

§ 16.405—1 1 Reserved] 

§ 16.405—2 Experience dais form*. 

(a) U-S. Government Architect-Engl, 
ncer Questionnaire (Standard Form 251, 
June 1961 Edition). This form L- de¬ 
signed to assure the uniform lubmisroon 
of experience and organizational data 
by Architect-Engineer firms and shall be 
used In lieu of any correspondin De¬ 
partmental form. 

<b) Construction Contractor Experi¬ 
ence Data (DD Form 1072). ThU form 
Is designed to assure the uniform i sub¬ 
mission of experience and organizations! 
data by construction contractors and 
shall be used In lieu of any correspond¬ 
ing Departmental form. 

§ 16.405-5 Cocilrart modification forms 

(a) Modifications pursuant to provi¬ 
sions of contract. Modifications affect¬ 
ing the price or time for performance ot 
a construction contract may be mode 
pursuant to the •'Changes’'. "Changed 
Conditions" and "Termination for De¬ 
fault—Damages for Delay—Time Exten¬ 
sions'’ clauses of the contract. Although 
such modifications may be issued uni¬ 
laterally by the contracting officer, 
usually an agreement with the contractor 
Is obtained prior to the issuance ol the 
formal contract modification. Where 
such agreement is had, the following 
format shall be used: 

Change Osdsi 


(Name of Contractor) 


(Address) 

Contract No. ____ 

Modification No.___ 

Date__ 

Page No. 1—No. of Pages _ 


Oentlemcn: 

Reference Is made to clause —of 5™* 
contract No. _dated ___— 18--• 

It has been determined that. In view of 
(here state reason for proposed modification 
c.g., reasons for changes, existence of changm 
conditions, causes of delay and ggcuaabUUj)* 
it is in the best intervals of tho Govermnpn* 
to modify this contract (If the tacdwtP- 
Uon la pursuant to the "Changes" claur*. 


forth the details of the change.) 

It la understood and agreed that* pursuan* 
to the above, the time for performance 
increased (state the extension definite 
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Thursday, April 29, 1965 


(iUti the decrwuc definitely)/ 
retrain^ unchanged, and that the contract 
once i* increased (state the Increase defl¬ 
ate!*) / I* decreased (state the decrease den- 
gltsly) remains unchanged. 

Except as hereby modified, all terms and 
condition» of said contract as heretofore 
modified remain unchanged and In full force 


and effect 

If the foregoing modification of said con¬ 
tract Is satisfactory, please indicate your ac¬ 
ceptance thereof In the space provided below 
return the original and one copy to this 

office (Attention: _). The triplicate 

copy is for your records. 


United States of Ameojca 

By.— 

(Contracting Officer) 

The foregoing modification of said contract 

la hereby accepted. 


(Name of Contractor) 
By . (Title) 


«b) Si pplcmental agreements . DD 
Form 1320 shall be used to formalize 
contract modifications providing for 
work not within the scope of the contract 
except that provision will be made for 
consent of surety as follows: 

Consent or Sumrrr 


Consent of surety Is hereby given to the 
foregoing supplemental agreement and the 
surety agrees that its bond or bonds shall 
apply and extend to the contract as modified 
or amended thereby. In the presence of: 

(Scat.) 

(Individual Surety) 

(Seal) 

(Individual Surety) 


(Corporate Surety) 

By--— 


(Title) 


Attest: 


47. Section 16 802 ig revised; In 5 16.- 
subparagraph (2) la revised 
and subparagraph (3) Is revoked; new 
116.807 is added; 55 16.814, 16.814-1, and 
18.814-2 are revoked: and new paragraph 
<C) Is added to { 16.815-1, as follows: 

£ 16.802 < on Irarlor*. Statement of Con- 

titigrut or Other Fees (Standard 

Form 119). 

Standard Form 119 Is prescribed for 
In accordance with 5 1.507 through 

1 1.510 of this chapter. 

§ 16.803-1 Condrurtion contracts. 


(C) • • • 

<2> A supply of DD Forms 879 r 
, ' ur I! l6he<:l 10 contractor! for tl 
)??' SOL-184 may be purcha 

•rom the Government Printing Offlo 

<3) fRevoked 1 

8 Control Dal 

HAD (DD Form 1473). 

/ or ™,** used in connect 
... technical reports 

and development contn 
Pursuant to } 4 211 of this chapter. 

No. ea - a 


g 16.814 Experience data forms. (Re¬ 
voked 1 

§ 16.814-1 U.S. Government Arrliitert- 
Enginccr (Jur*tioona»rr (Standard 
Form 231, June 1961, Edition). 
( Revoked 1 

§ 16.814-2 Construction Contractor Ex¬ 
perience Data (DD Form 1072). 
I Revoked ] 

§ 16.813-1 Change Order (DD Form 
1319). 

• • • • • 

<c) When used to modify a contract 
for construction, this form may be al¬ 
tered to provide for the contractor’s writ¬ 
ten acknowledgment of the modification. 
See 5 16.405-3(a) for a format to be used 
for change orders where the contractor 
has agreed to the contract modification 
before Issuance of the formal change or¬ 
der or similar modification. 


PART 17—extraordinary con¬ 
tractual ACTIONS TO FACILITATE 
THE NATIONAL DEFENSE 

48. In 5 17.206. paragraphs <f) and <h) 
are revised: in 5 17.207-1. paragraph <a) 
is revised as follows: 

g 17.206 Contractual requirement*. 

• • • • • 

<f) The contract clause entitled 
“Equal Opportunity" as set forth in 
5 12.802 of this chapter, wherever re¬ 
quired under Subpart H. Part 12 of this 
chapter: 

• • • • • 

<h) If otherwise applicable, the con¬ 
tract clause entitled "WaUh-Hcalcy 
Public Contracts Act," “Davls-Bacon 
Act,” "Copeland ('Anti-Kickback ) Act— 
Nonrebate of Wages." and “Contract 
Work Hours Standards Act—Overtime 
Compensation/' as set forth respectively 
in SI 12.605 and 12.403 of this chapter. 


§ 17.207-1 Filing request*. 

• • • • • 

(a) In the Army: 

Director of Procurement, Office of the As¬ 
sistant Secretary of the Army (Installa¬ 
tions and Logistics), Washington. DC., 
20310; 

• • • • • 


PART 18—procurement of con¬ 
struction AND CONTRACTING 
FOR ARCHITECT-ENGINEER SERV¬ 
ICES 

49. A new Part 18 Is added, as fallows: 

Subparf A—General Provisions 


Sec. 

18.100 

Scope of port. 

18.101 

Definitions. 

18.101-1 

Cans true non. 

18.101-2 

Construction activity. 

18.102 

Methods of procurement. 

18 103 

Sources of construction services. 

18.104 

Subcontracting. 

18.105 

Time of performance. 

18.106 

Minimum standards for respon¬ 

18.107 

sible prospective contractors. 
Mandatory specifications. 

18.106 

Government estimates. 


Sec. 

18.106-1 Construction contracts. 

18.108-2 Architect-engineer contracts. 

18.109 Disclosure of magnitude of con¬ 

struction projects. 

18 110 Statutory cost limitations. 

18.111 Expediting construction con¬ 

tracts. 

18.112 Cost-plus-a-fixed-fee contracts. 

18.118 Liquidated damages. 

18 114 Concurrent firm fixed price and 

cost type construction con¬ 
tracts. 

18.115 Construction contracts with de¬ 

sign architect-engineers. 

18.116 Contract* tor dismantling, dem¬ 

olition or removal of improve¬ 
ments. 


Subport B—Fortnol Advertising 

18 201 Types of contracts. 

18.202 Preparation of invitation for bids. 

16.203 Inspection of site and of data 

affecting the work. 

18-204 Prebid conferences. 

18205 Preinvitallon notices. 

18.208 Amendment of Invitation for bids. 

18.207 Opening of bids. 

18208 Cancellation of Invitations for 

bids. 

18209 PrequaUflcattan of bidders. 

18210 Award. 

18211 Notice of award. 

Subparf C —Negotiations 

18.301 Limitation on authority to nego¬ 

tiate contracts. 

18201-1 Work In the United B tales. 

18301-2 Work outside the United 8tates. 

18.302 Small purchases. 

18.303 Profit or fee. 

18.303-1 Fixed -prios construction con- 


18.303- 2 Fixed-price architect-engineer 

contracts 

18.303- 3 Cost-reimbursement type con¬ 

tracts. 

18203-4 Cost-reimbursement type archi¬ 

tect-engineer contracts. 

18.304 Subcontracting programs. 

18305 Preparation for negotiation. 

18 305-1 Fixed-price type contracts. 

18305-2 Cost-reimbursement type con¬ 

tracts. 

18.906 Negotiations. 

18305-1 Fixed price construction con¬ 

tracts. 

18306-2 Fixed-price architect-engineer 

contracts. 

18.306-3 Cost-reimbursement contracts. 

18307 Additional work under fixed-price 

architect-engineer contracts. 
18.306 Audit as a pricing aid. 

18.309 Record of price negotiations. 

Subport 0—Architect-Engineer Selection 
Procedures 


18.401 Scope of subpart. 

18.402 Selection. 

18.402- 1 Selection policy. 

18.402- 2 Selection procedures. 

18.402- 3 Special approval of selections. 

18.403 Architect-engineer qualifications 

and performance data. 

18.403- 1 General. 

18.403- 2 Architect-engineer regions and 

areas. 

18 403-3 Qualifications data. 

18.403- 4 Performance data. 

18.404 ContrsctunU reports. 

18.404- 1 Field offices. 

18.404- 2 Washington headquarters. 

18 405 Release of Information on archi¬ 

tect-engineer selections. 


Subport E—Foreign Purchotes ood Con¬ 
struction in Foreign Countries 

18.501 Buy -American Act. 

18502 Construction In foreign coun¬ 

tries. 
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Sec. 

18.502-1 

General. 

18 502-2 

Technical agreement*. 

18.603 

Labor, 

18.503-1 

The Defense Base Act. 

18.503-2 

Labor laws of host country. 

16.504 

Materials. 

18505 

Cargo Preference Act. 

Subport F—Termination of Contract* 

18.600 

Scope. 

18.601 

Definitions. 

18.002 

Final payment. 

18603 

Allowance for profit. 

18.604 

Completed end items. 

18.005 

Submission of settlement pro¬ 
posals. 

18.606 

Bases for settlement proposals. 

18.607 

Adjustment of fee. 

18.608 

Contractor Inventory. 

18609 

Separate schedules. 

18610 

Return of materials to stock. 

18.611 

AllocabUlty of contractor-ac¬ 
quired property on Inventory 
schedules. 

18612 

Contractor’s certificate—property 
Incorporated in work. 

18.613 

Inventory at construction site. 

18.614 

Clean-up of site. 

18.615 

Scope of screening. 

18.616 

Contracts for other departments 
or agencies. 

18.617 

Transfer of property. 

18.618 

Termination of fixed-price con¬ 
struction contracts. 

18.618-1 

Termination of the contractor’s 
right to proceed. 

18418-2 

Effect of termination for default. 

18.618-3 

Preliminary notice to surety. 

18.618-4 

Procedure In cast of default. 

18.618-5 

Dealings with surety—take over 
agreements. 

18618-6 

Completion by another contrac¬ 
tor. 

18.618-7 

Procedure in lieu of termination 
for default. 

18.618-8 

Documentation In oontract file. 

18.618-9 

Withholding for labor violations. 

18 618 10 

Liquidation of liability. 

18 618-11 

Excusable default. 

18.619 

Termination of fixed-price archi¬ 
tect-engineer contracts for 
default. 

18.620 

Termination for convenience of 
Government clause for fixed- 
price construction oon tracts. 

18.621 

Termination clause for cost- 
reimbursement type construc¬ 
tion contracts. 

18.622 

Short form termination for con¬ 
venience clause for fixed-price 
construction contracts. 

18.623 

Default clause for fixed-price 
construction contracts. 

18424 

Excusable delays clause for cost- 
reimbursement type construc¬ 
tion contracts. 

18425 

Termination for convenience of 
Government clause for fixed- 
price architect-engineer con¬ 
tracts. 

18626 

Termination clause for cost-re¬ 
imbursement type architect- 
engineer contracts. 

18.627 

Short form termination for con¬ 
venience clause for fixed-price 
architect-engineer contracts. 

18.628 

Default clause for fixed-price 
architect-engineer contracts. 

18 629 

Excusable delays clause for cost- 
reimbursement type architect- 
engineer contracts. 

18430 

Approved forms of telegraphic 
and letter notices of termina¬ 
tion for construction and 
architect-engineer contracts. 

18430-1 

Telegraphic notices of termina¬ 
tion for construction contracts. 

18430-2 

Letter notice of termination for 
oonstruction contracts. 


RULES AND REGULATIONS 

8ec 

18 630 3 Letter notice of termination for 
architect-onginecr contracts. 
18.631 Forms of settlement agreement-* 
architect-engineer contracts. 

Sub part O — deserved) 


Subport H—tends 


18 800 

Soopc. 

18801 

Bid guarantees. 

18.802 

Performance bonds in connection 
with oonstruction contracts. 

18.803 

Payment bonds in connection 
with construction contracts. 

18403-1 

Furnishing Information to sub¬ 
contractors and suppliers. 

18404 

Default procedure. 

18805 

Consent of surety. 

18.806 

Expediter plan. 

$ubport 1—! Reserved! 

Subpart i—-Taxes 

18.1001 

Federal excise taxes. 

18.1001-1 

Special fuels. 

18.1001-2 

Motor vehicles. 

18.1001-3 

Tires and tubes. 

18.1001-4 

Gasoline. 


AurKOamr: The provisions of this Part 
18 Issued under sec. 2202, 70A 8lat. 120; 10 
UJB.C. 2202. Interpret or apply secs. 2301- 
2314, 70A Slat. 127-133; 10 UB.C. 2301-2314. 

Subpart A—General Provisions 
§ 18.100 Scope of part. 

This part sets forth contracting pro¬ 
cedures peculiar to construction con¬ 
tracts. Where a contract covers the 
procurement of both construction and 
supplies or services, the contract shall 
include provisions applicable to the pre¬ 
dominant part of the work, or shall be 
divided Into parts, and include the pro¬ 
visions appropriate for each part, but see 
i 12.402-2. It does not contain or cross- 
reference all provisions of this subchap¬ 
ter which apply to such contracts. 
Other provisions of this subchapter arc 
also applicable to construction contracts 
and shall be adhered to where applicable. 
All contracts mentioned in this part 
shall be deemed to mean construction 
contracts unless specifically described 
otherwise. Where a provision in this 
part Is clearly Inconsistent with a pro¬ 
vision in another part of this subchap¬ 
ter. the provision of this part shall ap¬ 
ply. where construction is involved. 

§ 18.101 Definitions. 

See i 1.201 of this chapter. 

§ 18.101—1 Construction. 

Construction” means construction, 
alteration or repair (including dredg¬ 
ing. excavating, and painting) of 
buildings, structures or other real 
property. For purposes of this defini¬ 
tion, the terms "buildings, structures or 
other real property" include but are not 
limited to buildings, structures, and Im¬ 
provements of all types, such as bridges, 
dams, plants, highways, parkways, 
streets, subways, tunnels, sewers, mains, 
power lines, pumping stations, railways, 
airport facilities, terminals, docks, piers, 
wharves, ways, lighthouses, buoys, 
jetties, breakwaters, levees, canals, and 
channels. Construction does not In¬ 
clude the manufacture, production, fur¬ 
nishing, construction, alteration, re¬ 
pair. processing or assembling of vessels. 


aircraft or other kinds of persons! 
property. 

§ 18.101—2 Construction activity. 

"Construction Activity” means an ac- 
tivity, at any organizational level of the 
Military Departments, which has re¬ 
sponsibility for the architectural, engi¬ 
neering, and other related technical m- 
pects of the planning, design, and con¬ 
struction of facilities, and which re¬ 
ceives its technical guidance from the 
Army Office of the Chief of Engineer*. 
Navy Bureau of Yards and Docks, or 
Air Force Directorate of Civil Engl- 
nee ring. 

§ 18.102 Method* of procurement. 

The requirements of this subchspter 
prescribing the use of the formal ad¬ 
vertising method of procurement are, in 
the case of construction contracts, based 
not only on Chapter 137, Title 10 of the 
United States Code, but also on the pro¬ 
visions of other applicable legislation 
such as the annual Military Construction 
Appropriation Act. Except in special 
Instances, such as overseas construction 
and construction of a highly classified 
or experimental nature, construction 
shall ordinarily be procured by means of 
formal advertising. Notwithstanding 
the provisions of i 3.206-2 of this chap¬ 
ter. overseas construction may be pro¬ 
cured by means of formal advertising 
provided that the head of a procuring 
activity, or his designee, determines that 
the use of formal advertising in strict 
accordance with Part 2 of this subchap¬ 
ter Is practicable and advantageous to 
the United States as to a specific country 
or other geographic area outside the 
United States, Its possessions, and Puerto 
Rico. 

§ 18.103 Source* of construction am¬ 
ices. 

Generally, military construction in 
the United States shall be performed by 
contract. The following exceptions to 
this policy are authorized; 

(a) Military construction units, other 
military personnel and Civil Service 
maintenance personnel may: 

(1) Perform construction in period! 
of emergency arising from fire, flood, ex¬ 
plosion, pestilence or other disaster to 
provide essential facilities for shelter* 
safety, and protection of personnel and 
property. 

(2) Perform construction where the 
Isolated location of the work mokes It 
impracticable to obtain qualified con¬ 
tractors. 

(3) Perform construction where the 
necessity for obtaining security clear¬ 
ances for contractor personnel intro¬ 
duces unacceptable delays in operational 
schedules. 

(b) Military construction units may 
perform construction in addition to that 
set forth in paragraph (a) of this sec¬ 
tion, but only when the integrity of the 
unit will be maintained and the project 
will contribute to the training of the 
unit for its war-time mission. 

(c) Military personnel, other than 
military construction units, may. in 
ditlon to paragraph (a) of this section: 
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(1) Perform construction In connec¬ 
tion with welfare and recreational facili¬ 
ties intended for their own use. 

(2> Perform repair incident to mainte¬ 
nance: 

(i» When required for reasons of se¬ 
curity. . . 

<il> For disciplinary action arising 
from military offenses. 

<lii> For training and maintaining 
competence in recognized trade skills. 

<lv) In and around the barracks 
which they themselves occupy or are 
about to occupy. - 

<d> Civil Service maintenance forces 
may. in addition to paragraph (a) of this 

section: 

(1) Perform construction where the 
work is of a minor nature. 

(2) Perform construction where con¬ 
ditions are such that it is Impracticable 
to prepare plans and specifications. 

<3) Perform construction where the 
work must be performed Intermittently 
to avoid disrupting other important op¬ 
erations, 

(4) Perform repair incident to main¬ 
tenance. 

6 IB. 101 >ul>rontr»cting. 

In construction work specialty items, 
such as plumbing, heating and electrical 
work are usually subcontracted. To as¬ 
sure adequate Interest In, and supervision 
of. the entire project, the prime contrac¬ 
tor shall be required to perform a sig¬ 
nificant part of the project work with 
his own force*. Therefore, all construc¬ 
tion con tract* estimated to exceed 
$1,000,000 shall contain the clause set 
forth in | 7.603-15 of tills chapter. Insert¬ 
ing therein the maximum percentage 
consistent with customary or necessary 
specialty subcontracting, and the com¬ 
plexity and magnitude of the work, but 
not less than 15 percent on housing and 
not Jess than 20 percent on other work. 
Where deemed appropriate, the clause 
may also be Included in contracts esti¬ 
mated not to exceed $1,000,000. 

§ 18.103 Time of performance. 

In establishing the completion date of 
a contract, the contracting officer shall 
give due consideration to: 

<a> The complexity of the project; 

The construction seasons in¬ 
volved; 

<c > The required completion date; and 
<d> The capacity of the contractors 

to perform. 

Where economies to the Government 
would result by excluding certain speci¬ 
fic periods of time from contractor per- 
lormance in computing the completion 
cau*. the invitation for bids or request 
x°r proposals shall contain the clause set 
In. 87ot thi* chapter. In 
vjf Riven contract separate completion 
Gates may be established for separable 
01 work. Where such dates are 
•oown requests for extensions of time 
or delays must be evaluated with respect 
JrJr? 1 . itcm * ftnd the affected comple- 
oa dwtes modified where appropriate. 

5 1&I06 Minimum MnmlanU for re- 
*p<>nftible prospective contractor*. 

In evaluating a prospective contrac- 
^rf^/ na !l clal resources and ability to 
Fcnorm. the contracting officer In addi- 
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lion to other pertinent factors (see 
1 1.903 of this chapter), shall consider 
the fact whether a bid bond has been 
furnished and performance and payment 
bonds arc to be furnished. The mere 
ability to furnish bond, however, shall 
not be considered as complete and satis¬ 
factory evidence of adequate financial 
resources and ability to perform. Where 
the prospective contractor is a Joint ven¬ 
ture. the contracting officer shall consider 
the sum of It* financial resource* and 
the individual capacities of all its mem¬ 
bers in determining the responsibility of 
the joint venture. 

§ 18.107 Mandatory specification** 

The technical provisions of construc¬ 
tion specifications shall be in sufficient 
detail so that, when used with the ap¬ 
plicable drawings, bids can be prepared 
by contractors, material suppliers, and 
manufacturers on a fair and competitive 
basis, and so that construction can be 
completed without additional specifica¬ 
tions, except those necessary to deal with 
unforeseen conditions or to accomplish 
changes during construction. Materials 
and equipment shall be described, where 
possible, by documents generally knowui 
to the industry. Nationally-recognized 
industry and technical society specifica¬ 
tions and standards shall be used to the 
maximum extent practicable to assure 
that requirements arc compatible with 
current Industrial practices and manu¬ 
facturing resources. If industry docu¬ 
ments are unsuitable, applicable Federal 
or Military specifications and standards 
shall be used to describe the require¬ 
ments, provided the materials required 
are In sufficient quantity to make inspec¬ 
tion practicable. Where use of nationally 
recognized industry standards or Federal 
and Military specifications is not prac¬ 
ticable, contractors shall be required to 
use materials and equipment satisfying 
good commercial standards, available 
from local commercial sources. 

$ 18.108 Government estimate*, 
g 18.108-1 Construct *«»n conlrart*. 

(a) An independent Government esti¬ 
mate In as great detail as If the Govern¬ 
ment were competing for the award shall 
be prepared for each proposed contract 
and modifications thereto, affecting 
price, anticipated to cost $10,000 or more. 
The contracting officer, at his discretion, 
may require the preparation of such an 
estimate where the anticipated cost is 
less than $10,000. Except as required 
below, access to or disclosure of Informa¬ 
tion concerning the Government esti¬ 
mate shall be limited to Government 
personnel whose official duties require 
knowledge of the estimate. 

(b) The Government estimate shall 
be designated "For Official Use Only" 
unless the nature of the information 
therein requires a security classification. 
In which event it shall be handled in ac¬ 
cordance with applicable security regu¬ 
lations. The "For Official Use Only" 
designation shall be removed only when 
the estimate is made public in accordance 
with Instructions below. 

(c) If the procurement Is by formal 
advertising, a sealed copy of the detailed 
Government estimate shall be filed with 
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the bids until bid opening. After the 
bids are read and recorded, the "For Of¬ 
ficial Use Only" designation shall be re¬ 
moved and the estimate shall be read 
and recorded In the same detail as the 
bids. 

<d> If the procurement is by negotia¬ 
tion, cost breakdown figure* in the Gov¬ 
ernment estimate may be disclosed dur¬ 
ing negotiations but only to the extent 
deemed necessary for arriving at a fair 
and reasonable price and provided that 
the overall amount of the Government 
estimate, however, is not thereby dis¬ 
closed prior to award. At the time of 
award the "For Official Use Only" desig¬ 
nation shall be removed. After award, 
the Government estimate may be re¬ 
vealed. upon request, to those firms or 
individuals who submitted proposals. 

§18.108-2 Ardiilfrt-fnftnffP contracU. 

A Government estimate in accordance 
with the provisions of pertinent Depart¬ 
ment of Defense Directives shall be pre¬ 
pared for each proposed contract and 
modification* thereto affecting price. 
It shall be marked "For Official Use 
Only." unless the information therein 
requires a security classification in which 
case it shall be handled in accordance 
with applicable security regulations. 
The Government estimate shall at no 
time be disclosed even to the architect- 
engineer to whom award Is made or In 
any other way be made public. 

§ 18.100 Di.«rimurf of magnitudr of 
conitruction project*. 

Where the estimated value of the work 
is $25,000 or more, advance notices or 
invitations for bids and requests for pro¬ 
posals shall Include a statement of the 
magnitude in terms of physical charac¬ 
teristics of the proposed construction, 

§ 18.110 Statutory ro«t limitation*. 

(a) Contracts for construction shall 
not be awarded at a price In excess of 
statutory cost limitations unless the limi¬ 
tations for the particular contract can 
be and have been waived and shall not 
be awarded at a price, which, with al¬ 
lowances for Government imposed con¬ 
tingencies and overhead, exceeds the 
statutory authorization for the project. 

<b) Invitation* for bids and requests 
for proposals containing one or more 
items subject to statutory cost limitations 
shall state in a separate schedule the ap¬ 
plicable cost limitation for each item 
subject to a specific statutory cost limita¬ 
tion. Invitations for bids and requests 
for proposals shall state specifically that 
a bid or proposal which does not contain 
prices for the individual schedules will 
be considered non-responsive. Bids or 
proposals shall contain a certification 
that each such price includes an ap¬ 
proximate apportionment of all esti¬ 
mated applicable costs, direct and In¬ 
direct. a* well as overhead and profit. 
The provision of the Invitation for bids 
requiring such certification shall direct 
the attention of bidders to the statement 
made in the invitation for bid* required 
by 12.201(a) (ID of thl* chapter; re¬ 
quests for proposals shall contain a simi¬ 
lar provision. 

<c) A bid or proposal containing prices 

nritVifn ctotnfi-irv rn«t nnlv be- 
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cause such bid or proposal Ls materially 
unbalanced shall be rejected. An un¬ 
balanced bid or proposal ls one which ls 
based on prices significantly less than 
cost for some work, and prices which are 
overstated for other work. A bid or pro¬ 
posal containing prices that exceed ap¬ 
plicable statutory cost limitations shall 
be rejected, unless for construction of 
cold storage or regular (general purpose> 
warehousing, barracks for enlisted per¬ 
sonnel or bachelor officer's quarters, and 
the determination of the Secretary of 
Defense has been obtained that the limi¬ 
tations on construction costs in the an¬ 
nual Military Construction Act shall not 
apply as impracticable. In addition, 
where appropriate provision is made in 
the invitation for bids or request for pro¬ 
posals, separate award may be made on 
individual items whose price ls within 
or not subject to any applicable cost limi¬ 
tation, and those items whose price is in 
excess of the limitations shall be rejected. 
Such a provision for separate award shall 
not be made unless determined to be in 
the best interest of the Government, 

§18.111 Expediting construction con* 
tracts. 

No expediting action, advancing the 
completion date and involving additional 
costs under a contract funded under the 
provisions of the annual Military Con¬ 
struction Appropriation Act or any simi¬ 
lar legislations, shall be taken without 
the prior approval of the Assistant Secre¬ 
tary of Defense (Installations and 
Logistics). 

§ 18.112 Co*t-plu*-a-fixed-fee coni met*. 

Annual Military Construction Appro¬ 
priation Acts provide that cost-plus-a- 
fixed-fec construction or architect-engi¬ 
neer contracts estimated to exceed 
$25,000 to be performed within the 
United States, except Alaska, and to be 
charged to such appropriations shall not 
be executed unless the specific written 
approval of the Assistant Secretary of 
Defense (Installations and Logistics), 
setting forth the reasons therefor, is 
obtained. 

§18.113 Liquidated dimuige*. 

A liquidated damages clause generally 
shall be included in all contracts except 
cost-plus-fixed-fee contracts or those 
where the contractor cannot control the 
pace of the work. Where such a pro¬ 
vision is required, the clause set forth 
in 8 7.603-39 of this chapter shall be 
included in the Invitation for bids or 
request lor proposals. Where different 
completion dates for separate parts or 
stages of the work are specified in 
the contract, this clause should be re¬ 
vised appropriately to provide for liq¬ 
uidated damages for delay of each 
separate part or stage of the work. 
The minimum amount of liquidated 
damages should be based on the es¬ 
timated cost of Inspection and super¬ 
intendence for each day of delay In 
completion. Whenever the Govern¬ 
ment will suffer other specific losses 
due to the failure of the contractor to 
complete the work on time, such as the 
cost of substitute facilities, the rental 
of buildings, or the continued payment 
of quarters allowances, an amount for 


such items should also be included. Con¬ 
tracting officers shall take all reasonable 
steps to mitigate liquidated damages in 
accordance with 8 1.310(0 and may pro¬ 
pose remissions of such damages In ac¬ 
cordance with 5 1.310(d) of this chapter. 

§ 18.111 Concurrent firm fixed price 
Mild ro»! type construction contract*. 

In view of potential labor and ad¬ 
ministrative problems, contracts includ¬ 
ing cost-plus-a-fixed-fee. price-incentive 
or other co6i variation or cost adjustment 
provisions shall not be awarded where 
performance is to be accomplished on the 
same project site where work on a Arm 
fixed price construction contract ls being 
performed, unless prior approval is ob¬ 
tained from the head of a procuring ac¬ 
tivity: nor should a contractor perform¬ 
ing a fixed price contract be awarded any 
contract, to be performed concurrently 
at the same site, which contains cost 
variation or cost adjustment features 
other than the standard renegotiation 
clause or price escalation, price redeter¬ 
mination or price incentive features. 

§18.113 Con* tract ion contract* wills 
dr*ign architect-engineer*. 

No contract for construction of a proj¬ 
ect shall be awarded to a firm which de¬ 
signed the project, except with the ap¬ 
proval of the Secretary of the Depart¬ 
ment concerned. (Sec Part 141 of this 
chapter.) 

§18.116 Contracts for d»*inuntling, 
demolition or removal of improve¬ 
ment*. 

See 8 16.404 of this chapter. 

Subpart B— Formol Advertising 

§ 18.201 Type* of contract*. 

Generally, contracts for construction 
will be formally advertised and be of the 
firm fixed-price type. Fixed price con¬ 
tracts for such work may be cither (a) 
lump sum contracts for the total work 
or for defined parts of the work, or (b) 
unit price contracts in which a unit price 
is paid for specified quantity units of 
work such as cubic yards of earth or 
concrete or square yards of pavement, 
or io) a combination of both. Fixed 
price contracts with escalation may be 
used where escalation clauses arc cus¬ 
tomary in contracts for particular items 
If the omission of the clause would pre¬ 
clude a significant number of firms from 
bidding, or would likely result In the in¬ 
clusion of unwarranted contingencies, 
unreasonably Increasing the cost to the 
Government. Escalation clauses set 
forth In I 7.106 of this chapter may be 
used and adapted to the panicular pro¬ 
curement. 

§ 18.202 Preparation of invitation for 
bid*. 

(a) Forms used to invite bids arc pre¬ 
scribed in subpart D. Part 16 of this 
chapter and are set forth in Appendix 
P. 1 Invitations for bids shall contain the 
information required by 8 2.201 (a) and 
(c) of this chapter. 


1 Appendix P bos been filed with the Office 
of the Federal Register; coplce of forms may 
be obtained through the contracting officer 
In any of the military departments. 


(b> All invitations for bids shall allow 
sufficient bidding time (i.e., the period of 
time between the date of distribution of 
an invitation for bids and the date set 
for opening of bids) to allow bidders an 
adequate opportunity to prepare and 
submit their bids, giving due regard for 
the construction season, the Lime neces¬ 
sary for bidders to inspect the site, ob¬ 
tain subcontract bids, examine data con¬ 
cerning the work and prepare estimates 
from plans and specifications. 

§ 18.203 Inspection of *ite and of d«ti 
affecting tlie work. 

As appropriate, provisions should be 
made for bidders to inspect the construc¬ 
tion site and have the opportunity to ex¬ 
amine data available to the Government 
which may provide information affecting 
performance of the work, such as boring 
samples, original boring logs, records and 
plans of previous construction, etc. Such 
data should be assembled In one place 
and made available for inspection The 
invitation for bids should notify bidden 
of the time and place for the site or data 
Inspection and where such Inspection by 
the bidders alone is not feasible, desig¬ 
nate an individual, preferably the same 
one for all bidders, who will show the 
site or data to the bidders. Care .drnil 
be taken that all significant Information 
regarding the site and the data is made 
available to all bidders In the same man¬ 
ner. Including information regarding 
utilities, if any. to be furnished during 
construction. A record should be kept of 
the Identity and affiliation of all bidder* 
representatives who Inspect the site or 
examine the data. 

§ 18.201 I’rebid conference*. 

Where the contracting officer considers 
that a prebid conference should be held 
In connection with a large construction 
project Involving important or complex 
wrork, the invitation for bids shall provide 
for such conference to be held on a speci¬ 
fied date, about midway during the bid¬ 
ding period. At the conference, the 
contracting officer or his representative 
shall explain the nature of the work and 
problems that can be expected. He shall 
answer questions which he may require 
to be submitted in advance. He *hall 
however, defer answer on questions 
which he considers require further study 
The design architect-engineer should be 
available during the conference to assist 
in interpreting plans and specifications 
Remarks and explanations at the con¬ 
ference shall not qualify the terms of w 
invitation and specifications. A com¬ 
plete record shall be made of i" e 
conference. 

§ 18.203 I’rrin«itation notice*. 

(a> Unless the requirement is waivid 
by the head of a procuring activity w 
his designee, preinvitation notice* 
be sent to all prospective bidders on any 
construction procurement to be fonnani 
advertised, estimated to cost WM.w £ 
more. These notices shall be suffic 
in advance of the invitation for b.as 
stimulate Interest on the part of 
greatest number of contractors. *- 
notices may also be used where the P- 
curomcnt Is estimated to cost 1 ess in* 
$100,000. Preinvitation notices «isu. 
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(1) Describe the proposed work In 
sufficient detail to disclose the nature 
and volume of work; 

(2) State the location of the work; 

(3) Include tentative dates of issuance 
of invitations, opening of bids and esti¬ 
mated time of completion; 

(4) State where plans will be available 
for inspection without charge; 

(5) Include a statement of the magni¬ 
tude in terms of physical characteristics 
of the proposed construction in accord¬ 
ance with 9 18.108, where the estimated 
value is $25,000 or more; 

(6) Specify a date by which request 
for an Invitation for bids should be sub¬ 
mitted; nnd 

(7) Expressly notify contractors that, 
tf no bid Is to be submitted, they should 
advise truing office whether future ad¬ 
vance notices are desired. 

<b> Invitations for bids shall be sent 
to those bidders who have requested 
them pursuant to a preinvitation notice 
and may be sent to other bidders on 
specific request. 

(c) In addition to compliance with 
! 2.203-1 of this chapter, on request, pre- 
invitation notices and invitations for 
bids (with plans and specifications) for 
unclassified construction work will be 
furnished without charge to organiza¬ 
tions which maintain plan display rooms 
for the benefit of contractors, subcon¬ 
tractors nnd material suppliers, without 
charge to the public. Requests from or¬ 
ganizations in the United States may be 
honored on an annual or semi-annual 
basts for all or for a stated class of con¬ 
struction projects. The geographical ex¬ 
tent of this distribution shall be as 
determined on a case by case basis by 
the contracting officer. 

§ 18.206 \rariulmcnl of invitation for 

hid*. 


See 18 2.207, 16.401-Hh) and 12.404-2 
of this chapter. When an amendment 
*111 require additional time for bidders 
to prepare bids, the time for bidding shall 
oo appropriately extended, except in 
emergencies, and consideration shall be 
&*ven to notifying bidders by telephone 
or telegraph of the forthcoming amend¬ 
ment to minimise disruption of their bid 
Preparations. Where such an amend- 
went is issued within a period of 10 
Jteys prior to the date set for bid open- 
mg, s minimum of 10 days* leadtime. 

frocrgencies, shall be allowed 
Prospective bidders to prepare new or 
wisco bids. The nature of any emer- 
preventing a 10 day leadtime will 
oe documented. 


I 18.207 Opening of bid*. 

chapter ^ 2.402 and 18.108-1 <c> of thl! 


8 18.208 
bid*. 


Cancellation of invitation* for 


chapter^ 016 openlng -«« * 2 208 of 

H2.4M-1 

of this chapter. 

§ 18.209 I’n-qnallfi cation of bidden 

JS-- a construction projec 
J! *, 0 ' com Plex. the head of a pro 
may au thorlze a contrac 
to invite bids from prequal 


bidders only. Procedures used to pre¬ 
qualify bidders for such purposes shall 
be approved by the head of a procuring 
activity or his designee. 

§ 18.210 Award. 

No award shall be made at a price 
which, with allowances for Government 
imposed contingencies and overhead, ex¬ 
ceeds the statutory authorization for the 
project unless the limitations for a par¬ 
ticular contract can be and have been 
waived (sec 918.110(c)). The effect of 
changes in wage rate determinations on 
award Is discussed in 9 12.404-2 of this 
chapter. 

§ 18.211 Notice of award. 

A notice of award shall be furnished 
to the successful bidder as soon as pos¬ 
sible and not later than the time set for 
acceptance In the invitation for bids or 
any extension to which the bidder has 
agreed. The notice of award shall; 

(a) Identify the invitation; 

(b) Identify the contractor's bid; 

(c) Set forth the award price; 

<d) Specify date of commencement of 
work, or advise contractor that a notice 
to proceed will be issued; 

(e) Advise contractor that a formal 
contract must be executed before com¬ 
mencement of work; and 

(f) Inform contractor that perform¬ 
ance and payment bonds must be fur¬ 
nished. 

Subpart C—Negotiations 

§ 18.301 Limitation on authority to ne¬ 
gotiate contract*. 

Contracts for construction (see 9 18.- 
101-1) shall be formally advertised 
whenever such method is feasible and 
practicable (see 9 18.102) under existing 
conditions and circumstances (but see 

9 1.706-8 of this chapter), even though 
negotiation may be authorized as Indi¬ 
cated hereafter. 

§ 18.301—1 Work in the United State*. 

Contracts for construction mentioned 
above, to be performed In the United 
States, its possessions and Puerto Rico 
shall not be negotiated unless authorized 
pursuant to the following subsections of 

10 U.S.C. 2304(a); (1), (2), (3). (10). 
(11), (12), or (15). The appropriate 
code provision will be cited in the con¬ 
tract as authority for the negotiation. 
(See respectively. 99 3.201, 3.202, 3.203, 
3.210, 3.211, 3.212, and 3.215 of this chap¬ 
ter.) Contracts to be performed in the 
possessions of the United States and 
Puerto Rico may not be negotiated pur¬ 
suant to 10 US.C. 2304(a)(6) (9 3.206 
of this chapter). 

§ 18.301—2 Work outftidr the United 
State*. 

Contracts for construction to be per¬ 
formed outside the United States, its 
possessions or Puerto Rico shall be ne¬ 
gotiated unless formal advertising Is au¬ 
thorized in accordance with 9 18.102. 
The appropriate subsection of the code 
will be cited in all contracts as authority 
for negotiation. 

§ 18.302 Small purcha*ca« 

Notwithstanding 9 3.603-1 (a) of this 
chapter, procurements of construction of 


$2,000 or less may be formally advertised. 
Generally, procurements of construction 
in excess of $2,000 shall be formally ad¬ 
vertised, however, where negotiation has 
commenced and the contract price 
proves to be more than $2,000 but less 
than $2,500, 3-203 may be used as au¬ 
thority to negotiate. Either Standard 
Form 19 or DD Form 1155, as appropri¬ 
ate, shall be used for contracts of $2,000 
or less. 

§ 18.303 Profit or fw. 

§ 18.303-1 Fixed-price coru!ruction con¬ 
tract*. 

The guidance set forth In 9 3.808 of 
this chapter, while not required, may be 
used in considering profit as an element 
of price under fixed-price type construc¬ 
tion contracts. 

§ 18.303—2 Fixed-price architect- engi¬ 
neer contract*. 

(See Subpart D of this part.) Where 
the overall price of the contract is not 
determined by the curve method in the 
applicable Department of Defense Di¬ 
rective. the margin of profit shall be 
computed In accordance with the ap¬ 
plicable schedule of such Directive and 
applied to the detailed analysis of costs. 

§ 18.303—3 Coat-reimbursement type 
contract*. 

(a) The fees of prime contractors 
under cost-plus-a-fixed-fee construction 
contracts shall bo established in accord¬ 
ance with Departmental procedures. 

(b) The target fee of prime contrac¬ 
tors in Incentive fee contracts shall be 
established using the criteria and fee 
schedules provided for under Depart¬ 
mental procedures as a guide in con¬ 
junction with the reasonableness of the 
target cost, the maximum and minimum 
fees to be established and the fee adjust¬ 
ment formula. 

(c) Statutory and administrative lim¬ 
itations on fees in both of the above 
type contracts are set forth in 9 3.405-5 
(c) (2) of this chapter. 

§ 18.303-4 Go*t-reimbur**ment type 
architect-engineer contract*. 

(See Subpart D of this part.) The 
fees under cost reimbursement type 
architect-engineer contracts shall be es¬ 
tablished in accordance with applicable 
criteria and fee schedules provided in 
Departmental procedures. 

g 18.301 Subcontracting program*. 

See Subpart I, Part 3 of this chapter, 
g 18.305 Preparation for negotiation, 
g 18.305-1 Fixed-price type contract*. 

(a) On all fixed-price type construc¬ 
tion procurement in excess of $10,000 
and for all modifications Involving $10,- 
000 or more, whether by increase or de¬ 
crease in price or a combination of both, 
a Government estimate shall be pre¬ 
pared (see 9 18.107-1). The Govern¬ 
ment estimate for architect-engineer 
contracts shall be prepared in accord¬ 
ance with pertinent provisions of De¬ 
partment of Defense Directives. 

(b) After preparation of the Govern¬ 
ment estimate in the appropriate man¬ 
ner indicated above, the proposals and 
cost or pricing data submitted by po- 
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tential contractors shall be evaluated, 
analyzed and compared with the Gov¬ 
ernment estimate. (See I 3.807-3 of this 
chapter.) 

< 1 > Where there are significant differ¬ 
ences between the Government estimate 
In a construction procurement and the 
proposals submitted on any Item, the 
contractors will be requested to submit 
cost or pricing data concerning such 
elements as wage rates or fringe benefits, 
significant materials and equipment 
allowances. Such data shall also be 
evaluated and analyzed, as shall cost or 
pricing data on subcontracts (§ 3.807-10 
of this chapter) when requested by the 
contracting officer. (See I 3.903 of this 
chapter. > 

(2) Where a proposal for an archi¬ 
tect-engineer contract is less than the 
Government estimate, the contracting 
officer shall insure that there is a com¬ 
plete understanding of the scope of the 
work Where the proposed price is con¬ 
sidered unreasonable, additional data 
may be requested from the architect- 
engineer. If he refuses to furnish such 
data, negotiations with him will be ter¬ 
minated and a proposal requested from 
the architect-engineer selected next in 
preference. 

(c) Where appropriate in the pro¬ 
curement of construction, additional 
pricing tools may be used, such as a 
comparison of current prices for similar 
features of work, adjusted for differences 
in site and specifications. In addition, 
rough yardsticks such as cost per cubic 
foot for structures, cost per linear foot 
for utilities, cost per cubic yard for ex¬ 
cavation. concrete, etc., may be de¬ 
veloped and compared with proposed 
prices which are questioned. 

§ 18,303-2 (x>M-rrimbtimrmrnl type 
contract*. 

This type of contract may be used 
either in construction or in the architect- 
engineer field, only when its use is con¬ 
sistent with ff 3.405 and 18.112 of this 
chapter. In either case, a Government 
estimate will be prepared. 

g 18.300 Negotiation*. 

§ 18.300-1 Fixed price construction 
contractu. 

Except where an award is made on 
initial proposals without negotiations 
(see 5 3.805 of this chapter). negotiations 
will be conducted with all offerors within 
a competitive price range of the Govern¬ 
ment estimate. Where negotiations 
disclose errors of fact or judgment in 
the Government estimate, the Govern¬ 
ment estimate will be revised to correct 
such error and the contract record ade¬ 
quately documented. 

g 18.306-2 Hxrdprirf arrliilcrl-cngi- 
nrer conlrarl*. 

(a) Negotiations shall be conducted 
with the first selected architect-engineer 
until a price which is fair and reasonable 
and not in excess of the Government 
estimate, revised to correct errors of fact 
or judgment, if any. lias been obtained. 
Where the negotiations result in a price 
in excess of the Initial Government esti¬ 
mate or as revised, the contracting 
officer shall terminate the negotiations 


and request a proposal from the archi¬ 
tect-engineer next in order of preference. 

<b> In no event shall a firm fixed-price 
type contract for architect-engineer 
services for the preparation of designs, 
plans, drawings and specifications exceed 
the statutory limitation of six percent 
(6%) of the estimated construction costs 
of the project to which the architect-en¬ 
gineer services apply If. however, the 
contract also covers any type services 
other than the preparation of designs, 
plans, drawings and specifications, that 
part of the contract price for such other 
services shall not be subject to the six 
percent (6%) limitation. 

§18.306-3 Co* PrrimbiinetMiit con¬ 
tract*.. 

Negotiation of the fee of such con¬ 
struction contracts and architect-engi¬ 
neer contracts shall be in accordance 
with IS 18 303-3 and 18.303-4. respec¬ 
tively. Administrative and statutory 
limitations on fees charged on construc¬ 
tion contracts are set forth in 3 3.405-5 
of this chapter. In negotiating an archi¬ 
tect-engineer contract, the contract 
price, which Includes the fee plus the 
estimated total reimbursable costs to be 
paid to the architect-engineer shall not 
exceed six percent *8%) of the estimated 
cost of the construction project to which 
such services apply If. however, the 
contract also covers any type services 
other than the preparation of designs, 
plans, drawings and specifications, that 
part of the contract price for such other 
services shall not be subject to the six 
percent (8%) limitation. 

§ 18.307 additional work under fixed- 
prire architect-engineer contrails. 

(a) The principles set forth in If 18.- 
305-1 (b) and 18 308-2 arc applicable to 
modifications of fixed-price architect- 
engineer contracts for additional work 
outside the scope of the contract. 

(b) If the work to be performed under 
the modification is within the general 
scope of the contract, the contracting 
officer shall, under the provisions of the 
"Changes” clause (see 1 7.607-5 of this 
chapter) by written order, with or with¬ 
out prior negotiation, direct that the 
changes be mode, and where such action 
causes an increase or decrease In the 
contractor's cost or time required for 
performance of the contract, an equita¬ 
ble adjustment shall be made. Where 
there is a failure to agree as to the 
equitable adjustment, the provisions of 
the "Disputes” clause will be followed. 

<c> Where the modification involves 
work not initially included in the con¬ 
tract. the limitation on the total contract 
price set forth in f 18.306-2(b) is appli¬ 
cable. as applied to the revised total esti¬ 
mated construction costs. Where re¬ 
design is required and the contract is 
modified, the following method shall be 
used to insure that the six percent (6%) 
statutory limitation is not exceeded. 

(1) The estimated construction cost 
of the redesigned features will be added 
to the original estimated construction 
cost; 

(2) The contract cost for the original 
design will be added to the contract cost 
for redesign; 


(3) The total contract design cost ob¬ 
tained by subparagraph (2) of this para¬ 
graph will be divided by the total con¬ 
struction cost obtained by subparagraph 
(1) of this paragraph. The resulting 
percentage may not exceed the six per¬ 
cent (6%) statutory limitation. 

§ 18.308 Audit a* a pricing aid. 

See ft 3.809 of this chapter. 

§ 18.309 Rword of price negotiation*. 

See I 3.811 of this chapter. 

Subpart D—Architect-engineer 
selection procedures 
§ 18.101 Scope of *ubpari. 

This .subpart contains the general 
principles and procedures for the selec¬ 
tion of architects engineer firms for con¬ 
tracts for professional services, except 
for such services performed in connec¬ 
tion with Army Civil Works project*. 
Discussion of specific areas affectint 
such services will be found under the 
sections of this part dealing with those 
areas. 


§ 18.402 vSflrction. 


§ 18.102—1 Selection policy. 

The selection of architect-engineer 
firms for professional services conti act* 
shall be accomplished in accordance witb 
the procedures set forth in this subpart. 
Such selection shall not be based upon 
competitive bidding procedures, but 
rather upon the professional qualifica¬ 
tions necessary for the satisfactory per¬ 
formance of the services .required, sub¬ 
ject to the following additional consider¬ 
ations : 

(a) Specialized experience of the firm 
in the type of work required; 

(b> Capacity of the firm to accomplish 
the work in the required time; 

(c) Past experience, if any, of the 
firm with respect to performance oo 
Department of Defense contracts; 

<d) Location of the firm In the gen¬ 
eral geographical area of the project, 
provided that there is an appropriate 
number of qualified firms therein for 
consideration; and 

(e) Volume of work previously sward¬ 
ed to the firm by the Department of De¬ 
fense, with the object of effecting an 
equitable distribution of Departin' nt o» 
Defense architect-engineer contract* 
among qualified architect-engineer firms 


§ 18.102 2 Sr Action procedure 

The following procedures shall be used 
in the selection of architect-engineer 
Arms for all architect-engineer contract* 
to be awarded In the United States, »ess 
Alaska and Hawaii, and. to the wt* 11 * 
practicable, in the rest of the world: 

(a) All selection actions, including 
preselection, shall be under the cog¬ 
nizance of the construction activity re¬ 


sponsible for the work; , 

(b) A preselection list of the max*" 
mum practicable number of quiUinca 
firms shall be prepared by a 
board from data described In 1 
and other pertinent information wni 
may be available, and the list *h* 
approved by the head of the consUi**** 
activity, or his designee f**&*£Z 
iictc fnr AAntrftrtji ps Lima ted U> cost n 
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thin $6 000 shall be prepared by a for¬ 
mally constituted preselection board; 

<c) Both preselection and selection 
bonds shall consist primarily of senior 
italf architects or engineers, or military 
personnel having comprehensive experi¬ 
ence In military construction; 

«J» Pi eparation of preselection lists 
for contracts estimated to cost more than 
16.000. and selections for contracts esti¬ 
mated to cost more than $2,500, shall be 
wxom pushed by formally constituted 
board 5 consisting of at least three 
members 

<e> The selection board shall review 
the Qualifications and performance data 
4 gee * 18 403) of each of the Arms on the 
preselection list, in accordance with the 
policy established in * 18.402-1. and shall 
recommend, in order of preference, a 
minimum of three Arms for approval for 
contract negotiations to the head of the 
construction activity, or his designee; 

(f) Upon approval of the selections by 
the head of the construction activity, or 
his designee, and such approval as may 
be required by $ 18.402-3, negotiations 
shall be initiated In accordance with 
118.30C-2: and 

(g) All preselection and selection ac¬ 
tions shall be fully documented. 

1 18,402-3 Special appro* n1 of •elec¬ 
tion*. 


Special approval shall be required for 
certain selections as indicated below. 
Dollar amounts cited shall include, where 
applicable, fees for planning and design, 
supervision and inspection of construc¬ 
tion, and any other architect-engineer 


service, related to construction. 

(a) When the estimated cost of a con¬ 
tract to be awarded by a field activity 
exceeds $100,000. the selection shall re¬ 
quire the approval of the next higher 
organ teat tonal level of the construction 
activity; 

<b) When a Arm, to which a Aeld con¬ 
tracting office has previously awarded 
contracts totaling over $100,000 during 
the current calendar year, has been se¬ 
lected for an additional award to be 
made by the same contracting office, the 
selection shall require, prior to negotia¬ 
tion with the Arm. the approval of the 
next higher organization level of the 
construction activity; 

<c) When a selection is made by the 
Army Office of the Chief of Engineers, 
the Navy Bureau of Yards and Docks, 
or the Air Force Directorate of Civil En¬ 
gineering for a contract whose esti¬ 
mated cost la $500,000 or less, the selec¬ 
tion shall require the approval of the 
Chief of Engineers, the Chief of the Bu- 
J**u of Yards and Docks, or the Direc¬ 
tor of Civil Engineering, respectively, or 
their designees; 

<d) When the estimated cost of a 
exceeds $500,000. the selection 
jnall require the approval of the Sec¬ 
retary of the Department concerned, or 

his designee; 

When the estimated cost of a 
contract exceeds $1,000,000, the selection 
nan require the approval of the Assist¬ 
ant Secretary of Defense (Installations 
»*> Issues) >or his designee; 
*iM.^7 hen su PP!«ncntal work to be 
th. . . , 60 ( '*l*tlng contract will brine 
contract cost to any of the 


various levels of approval noted above, 
the selection for such work shall require 
approval as indicated for the appropriate 
level (such approval is not required fox 
supplemental work accomplished pur¬ 
suant to the Changes clause of the con¬ 
tract) ; 

<g) When approval of a selection for 
a contract has been obtained at a par¬ 
ticular approval level, further approval 
shall not be required for the selection 
of the same Arm to accomplish supple¬ 
mental work under that contract, un¬ 
less the total cost of the basic contract 
plus all supplemental work is an amount 
requiring approval of the selection at 
the next higher approval level or unless 
the supplemental awards meet the con¬ 
ditions described In paragraph (h) of 
this section; 

(h) When a contract totaling over 
$1,000,000, for which selection approval 
has been granted in accordance with par¬ 
agraphs (e) and (f) of this section is 
increased by supplemental awards, ap¬ 
proval of the selection by the Assistant 
Secretary of Defense (Installations and 
Logistics), or his designee, shall be re¬ 
quired for each increment of such supple¬ 
mental awards totaling over $200,000; 
and 

<i) When the award of more than one 
contract by a Department within a sin¬ 
gle region or area, sec $ 18.403-2, to a 
Arm will cause that Arm's total fees 
during a calendar year to exceed $1,000.- 
000, the selection for the contract which 
will cause this excess shall require the 
approval of the Assistant Secretary of 
Defense (Installations and Logistics), or 
his designee. 

g 18.103 Arrhitert-rngineer quulificu- 
lion* and performance data. 

§ 18.103-1 General. 

Selection of architect-engineer Anns 
shall be based on the effective utilization 
of qualifications and performance data, 
as described below. 

§ 18.403-2 Architect-engineer regions 
and urea*. 

For the purposes of receiving and dis¬ 
tributing architect-engineer quallAcation 
and performance data, the United 
States, less Alaska and Hawaii, has 
been divided into eight regions, and the 
rest of the world Into Ave general geo¬ 
graphic areas. These regions and areas 
are described and delineated In a book¬ 
let entitled, "How to Obtain Considera¬ 
tion for Architect-Engineer Contracts 
with the Department of Defense", which 
Is published by the Office of the Assist¬ 
ant Secretary of Defense (Installations 
and Logistics) for distribution to archi¬ 
tect-engineer Arms through the various 
offices of the construction activities. 

$ 18.103—3 Qtinli fie Alton* data. 

(a) Filing. Firms desiring to be con¬ 
sidered for architect-engineer contracts 
in a given region or area must Ale OSA 
Standard Form 251. "U.8. Government 
Architect-Engineer Questionnaire", with 
any one of the offices of the construction 
activities listed in the booklet for that 
region or area. Architect-engineer Arms 
shall normally be selected from the re¬ 
gion or area in which the project is to be 
accomplished; however, If sufficient qual- 


iAed Arms arc not available in a re¬ 
gion or area for consideration for a par¬ 
ticular contract. Arms from other regions 
or areas shall be considered. Firms 
desiring to be considered for architect- 
engineer contracts in connection with 
ballistics and space systems should Ale 
qualifications data with one of the offices 
administering this type of construction, 
as listed in the booklet. 

(b) Distribution, classification . and 
utilization. Forms 251 filed by an 
architect-engineer Arm with any office 
listed for a region or area shall be dis¬ 
tributed to all other offices listed for that 
region or area, each of which shall main¬ 
tain a complete architect-engineer quail- 
fications data Ale for that region or area. 
Offices responsible for the construction of 
ballistics and space systems facilities, as 
listed in the booklet, shall cross-distrib- 
ute qualifications data to each other, 
and shall maintain qualifications data 
files. Qualifications data Tor Arms 
which normally are active In a number 
of regions or areas shall be forwarded 
to the Washington headquarters of the 
construction activities for file. Receiv¬ 
ing offices shall review all Forms 251 and 
classify each firm with respect to: 

(1) Location; 

(2) Specialized experience; 

(3) Professional capabilities; and 

(4) Capacity with respect to scope of 
work that can be undertaken. 

All offices which have a responsibility 
for selecting architect-engineer Arms 
shall utilize these complete data files In 
the required selection procedures, either 
through maintaining Ales of their own 
or by arranging for convenient access to 
the Ales of another office. 

§ 18.403—4 Performance «l«ln. 

For each contract over $10,000 award¬ 
ed, a performance evaluation report 
shall be prepared by the cognizant con¬ 
struction activity, utilizing DD Form 
1413, "Performance Evaluation—Archi¬ 
tect-Engineer Professional Services Con¬ 
tractor". Such reports may also be pre¬ 
pared for contracts of lesser amounts. 
For contracts of over $10,000, DD Forms 
1413 shall be distributed, filed, and 
utilized in a manner similar to qualifica¬ 
tions data (GSA Standard Forms 251). 
above, except that distribution also shall 
be made to the Washington headquarters 
of the respective construction activities. 

§ 18.404 Contractual report*. 

§ 18.404—1 Field office*. 

Field offices of the construction activi¬ 
ties within each region (see i 18.403-2) 
of the United States, less Alaska and 
Hawaii, shall furnish a quarterly report 
to each other and to their respective 
Washigton headquarters of all architect- 
engineer contracts over $25,000 (except 
contracts involving classified projects) 
awarded during the quarter. Field of¬ 
fices of the construction activities within 
the geographical areas (see $ 18.403-2) 
of the rest of the world shall furnish 
such a quarterly report to their respective 
Washington headquarters only. Field 
offices resposible for the construction of 
ballistics and space systems facilities 
shall furnish similar reports to each 
other and to their respective Washington 
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headquarters. The above reports shall 
be due within 15 days after the end of the 
quarter concerned and shall be cumula¬ 
tive within the calendar year. 

§ 18.101-2 WaOiinpton headquarter*. 

(a) Quarterly reports. Each Wash¬ 
ington headquarters of the construction 
activities shall furnish to the Assistant 
Secretary of Defense (Installations and 
Logistics), utilizing the format shown 


<b> Instructions tor preparation of re¬ 
ports. Show each contract over $100,000 
awarded during the current calendar 
year, and each supplemental award 
thereto. When supplemental awards to 
a contract of $100,000 or less awarded 
during the current calendar year cause 
the total of that contract to exceed 
$100,000. the contract and supplemental 
awards will be shown, Supplemental 
awards made during the current cal¬ 
endar year to contracts awarded In a 
previous calendar year will be shown if 
the total of these supplemental awards 
exceeds $100,000. Contracts awarded 
each firm, along with supplemental 
awards, will be grouped together regard¬ 
less of the region or area in which 
awarded, and the total of the awards 
for each firm shown in the cumula¬ 
tive column. Firms will be listed 
alphabetically by surnames. Second, 
third, and fourth quarter reports will be 
cumulative in that contract awards and 
supplemental awards reported for pre¬ 
vious quarters will be shown in addition 
to awards required to be reported for 
the current quarter. Supplemental 
awards will be grouped with the con¬ 
tracts to which they pertain, and the 
total amount of all awards for each firm 
for the calendar year to date will be 
shown In the cumulative column. Con¬ 
tracts undertaken for other than De¬ 
partment of Defense agencies, such as 
NASA. MAP. and AID. should be identi¬ 
fied as such by an appropriate notation 
adjacent to the contract number. 

§ 18.405 Retrace of information on 
arrhilrrt-engineer arlertion*. 

After the required approvals for the 
selection have been obtained, informa¬ 
tion may be released by the contracting 
officer Identifying only the architect- 
engineer Arm selected, and describing the 
work In general terms, unless precluded 
by security considerations. U negotia¬ 
tions are teminated without consum¬ 
mating a contract, the contracting offi¬ 
cer may release such Information and 
state that negotiations will be under¬ 
taken with another (named) architect- 
engineer. When an award has been 
made, the contracting officer may release 
this Information, but the estimated oon- 


beiow, quarterly reports, cumulative 
within each calendar year, of all archi¬ 
tect-engineer contracts over $100,000 
'except contracts Involving classified 
projects) awarded world-wide by all 
offices of the activity. Report Control 
Symbol DD-IAtL(Q) 559 has been as¬ 
signed to this reporting requirement. 
This report shall be due within 30 days 
after the end of the quarter concerned. 


struction cost of the facilities involved 
shall not be divulged 

Subpart E—Foreign Purchases and 

Construction in Foreign Countries 

§ 18.501 Bay- American Art. [Re¬ 
served] 

§ 18.502 Construction in foreign coun¬ 
tries. 

§ 18.502—1 Gnu* nil. 

Construction In foreign countries in¬ 
cludes construction anywhere outside the 
United States (see 3 6.201-4 of this chap¬ 
ter). In contracts which are entered 
into with foreign contractors or are tor 
performance in foreign countries, the 
term ‘"United States" will appear before 
the word “Government.** 

§ 18.502—2 Technical agreement*. 

When construction is contemplated in 
a foreign country, the Office of the Chief 
of Engineers. Department of the Army, 
or the Bureau of Yards and Docks. De¬ 
partment of the Navy, as appropriate 
should be invited to participate in the 
negotiations of any technical working 
agreement with a foreign government 
concerning the construction. This 
agreement negotiated between appro¬ 
priate officials of the United States and 
the foreign government should, to the 
extent feasible and where not otherwise 
provided for in other agreements, cover 
all elements necessary for the construc¬ 
tion required by the laws, regulations and 
customs of the United States and the 
foreign government, relating to: 

(a> The acquisition of all necessary 
rights: 

(b) The expeditious, duty free im¬ 
portation of labor, material and equip¬ 
ment: 

(c> The payment of taxes applicable 
to contractors, personnel, materials and 
equipment; 

(d) The applicability of workmen's 
compensation laws and other labor laws 
to citizens of the United States, citizens 
of the host country and citizens of other 
countries; 

<e> The provision of utility services; 

(f) The disposition of surplus mate¬ 
rials and equipment; 


(g) The handling of claims and litiga¬ 
tion; and 

<h) Any other problems which can be 
foreseen and appropriately resolved by 
such agreement. 

§ 18.503 labor. 

§ 18.503-1 The Offrnw Ba»r Art. 

The Defense Base Act extends the 
applicability oi the Longshoremen s and 
Harbor Workers’ Compensation Act to 
certain classes of employees engird In 
work outside the United States 
3 10.403(a) of this chapter). Where in¬ 
digenous employees are subject to the 
compensation laws or comparable pro¬ 
visions of the host country for job- 
connected illness or injury, the contract¬ 
ing officer shall consider request:ng a 
waiver of the Defense Base Act 'see 
3 10.403(b)). 

§ 18.503-2 Labor law* of hoM country. 

Contractors shall comply with the Ap¬ 
plicable labors laws of the host country. 
Exemption from such laws sliall be 
sought by means of treaty, executive 
agreement or express authorization from 
proper officials, where compliance with 
the laws is impractical or serves no use¬ 
ful purpose. 

§ 18.501 Material*. 

Purchase of materials, equipment and 
supplies for construction overseas shill 
generally be the responsibility oi the 
contractor performing the work; but 
where necessary to comply with foreign 
law, or to avoid taxation, or to obtain 
other advantages, purchase may be by 
the United States. Contracting officer* 
shall consider savings that may be ob¬ 
tained by exemptions from import and 
other taxes and. to the extent economi¬ 
cal, shall take advantage of tax exemp¬ 
tions available under existing agree¬ 
ments. Sec I 11.403 of this chapter In 
specifying materials, supplies, and 
equipment for construction in foreign 



the use of American materials, equip¬ 
ment. and supplies and shall obtain the 
maximum feasible competition from in¬ 
digenous. other foreign and American 
suppliers. 

§ 18.51)3 Cargo Preference Art. 

See Subpart N. Part 1 of this chapter 
Subpart F—Termination of Contract* 
§ 18.64)0 Scope. 

This subpart sets forth policies and in¬ 
structions and prescribes contract 
clauses for use in construction and 
architect-engineer contracts relating to 
termination of such contracts through 
default or for the convenience of tne 
Government. 

§ 18.601 Definition*. 

See 3 8.101 of this chapter. A* used 
in this subpart, the following terms hive 
the meanings set forth below. 

(a) "Construction equipment’ means 
automotive vehicles, earth morer* 
cranes, batching plants, crusher*, 
pavers, mixers, generators, compressor^ 
pumps, drills, welders, forms and other 
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Kerns of equipment (other than hand 
tools) used or capable of being used in 

construction work. 

<b> “Terminated portion of a con¬ 
struction contract” which has been 
completely terminated means the entire 
contract notwithstanding the completion 
of and payment for individual items of 
work prior to termination. (See 
I ia.eo4.» 

$18,602 Final payment. 

See 18.212-2 of this chapter. Prior 
to presen ting the final payment voucher 
to the di>burslng officer, after termina¬ 
tion action, the contracting officer shall 
ascertain whether there are any out¬ 
standing labor violations. If so. the 
contractinr officer shall determine, pur¬ 
suant to the criteria set forth in 
112.404 9 of this chapter, the amount to 
be withheld from the final payment 
voucher by reason of such violations. 

{ 18.603 Allowance for profit. 

See fi 8-303 of this chapter. In a con¬ 
struction contract, for the purpose of 
cotnputinK profit, that portion of settle- 
menu by the prime contractor with con¬ 
struction subcon tractors for actual work 
In place at the Job site as distinguished 
from materials on hand and prepara¬ 
tions made to complete the work, shall 
be considered compensation for services 
delivered to the prime contractor prior 
to the effective date of termination. 


§ 18.601 (Completed end items. 


Work in place accepted by the Govern¬ 
ment under a construction contract Is 
not to be considered a completed end 
Item even though that work may have 
been paid for at unit prices set forth in 
the contract. In case of the complete 
termination of such contracts, the set¬ 
tlement proposal shall be submitted on 
the total coat basis and any progress or 
other payments shall be used to reduce 
the gross amount of the settlement. 

§ 18.603 SubniiMion of oettlemcnt pro- 


The settlement proposal forms pre- 
J™** in 81 8.802 and 8.803 of this chap¬ 
ter wall be adopted and modified as con¬ 
struction contractors or archltect-en- 

Btecers consider necessary, 

S 18.606 Bam for wttlcment proposal*. 


See 8 8.307-2 of this chapter. 

(a) Inventory basi$. The inventory 
□am of settlement is appropriate for use 
circumstances: 

. <l) The partial termination of a con¬ 
junction or architect-engineer contract; 
< 2 * The partial or complete termina- 
.°* supply orders under any termi¬ 
nated construction contract; 

T^ c com Ptete termination of a 
ce <RS distinguished from a lump 
5U °? a J c hltect-cngineer contract. 

Total cost basis. The total cost 
wts of settlement shall be used in all 
where a construction contract or 
tump sum architect-engineer contract 
!w^E lctely terminated. Line 10. Sec- 
•TVrt U . Z* DD Porm 541 (8-802.2) 

ueducUFinished Product Invoiced or 
Invoiced” is not to be used. All 
an d other payments shall be 
to reduce the gross amount of the 

settlement 
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§ 18.607 Adjustment of fee. 

<a) The termination clauses In 8 8.702 
(a) as changed by $ 8.702 (b) and (c) of 
this chapter provide that the contract¬ 
ing officer and the contractor may agree 
upon, i.e., negotiate, the adjustment In 
fee necessitated by a partial or complete 
termination of the contract. Where the 
parties are unable to agree, the fee is to 
be adjusted as prescribed in paragraph 
(e) of such clauses. 

(b) Where the contract has been ter¬ 
minated for the convenience of the Gov¬ 
ernment. the percentage of completion 
basis, generally, constitutes a fair and 
equitable method of adjusting the fee. 
The percentage of completion basis refers 
to the contractor's total effort and not 
solely to the actual construction work. 
Generally, the effort of a contractor un¬ 
der a cost-reimbursement type construc¬ 
tion contract can be segregated into 
factors such as: mobilization Including 
organization, use of finances, procure¬ 
ment and receipt of materials, placement 
of subcontracts, preparation of shop 
drawings, work in place performed by 
owm forces, supervision of subcontrac¬ 
tors' work. Job administration and de¬ 
mobilization. In the case of architect- 
engineer contracts, the factors shall 
include such of the above as are appro¬ 
priate. Each of the applicable factors 
will then be weighted, predicated upon 
a proper evaluation and sound judgment 
of the importance and difficulty of each 
factor under the circumstances of each 
individual contract. One method of 
weighting the applicable factors is to 
assign weighted values totaling 100 . 
Next, the percentage of completion of 
each factor must be established based 
upon the specific facts of each contract. 
The application of the percentage of 
completion of each factor to the weighted 
value of each factor results, when 
totaled, in the overall percentage of con¬ 
tract completion. Such percentage of 
completion is then applied to the total 
contract fee or to the fee applicable to 
the terminated portion of the contract to 
arrive at the adjustment necessitated by 
the termination. Where agreement can¬ 
not be reached, the contracting officer 
shall determine the percentage of com¬ 
pletion as above indicated. Where con¬ 
sidered necessary, the contracting officer 
may consider and allow in the fee adjust¬ 
ment an amount to fairly compensate the 
contractor for work done, if any, in set¬ 
tling claims of subcontractors and dis¬ 
posing of termination Inventory. 

g 18.608 Contractor inventory. 

This subpart and subpart E, Part 8 of 
this chapter, cover the disposition of all 
contractor Inventory (8 8.101-5) gener¬ 
ated under construction and architect- 
engineer contracts related to construc¬ 
tion. It applies to termination Inven¬ 
tory and to any other inventory which Is: 

(a) Excess because of a contract modi¬ 
fication; or 

<b) Excess under a price revision type 
contract; 

and the cost thereof is included in the 
contractor's claim for an equitable ad¬ 
justment or revision in price. It also ap¬ 
plies to all property which is excess to 
the requirements of a cost-reimburse¬ 
ment type contract and includes excess 
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Government-furnished property under 
any type contract. 

§ 18.609 8rpar»lc whrJuIr#. 

See 8 8.503-2 of this chapter. Con¬ 
struction equipment shall be submitted 
on separate Inventory schedules. 

g 18.610 Return of materials to stock. 

Materials taken from stock and 
shipped to the construction site shall be 
considered common Items (818.101-2 
and 8.503-5) and shall be returned to 
stock unless the contractor establishes 
that such Items cannot be utilized with¬ 
out loss. Contractors shall not include in 
their settlement proposals the cost of any 
materials so returned. Any costs in con¬ 
nection with the withdrawal, replace¬ 
ment or transportation of such mate¬ 
rials may be Included as “Other Costs.” 
(Schedule B, Item 5 of DD Form 541 
(8 8.802-2)). 

§18.611 Allocabilily of contrartor- 
nrquired properly on inventory 
•eliedules. 

It Is the responsibility of the contract¬ 
ing officer to determine that all property 
listed on inventory schedules Is qualita¬ 
tively and quantitatively allocable to the 
terminated contract or the terminated 
portion thereof, taking into consideration 
any work in place. Also, where applic¬ 
able, the contracting officer must de¬ 
termine that the difference between the 
cost of allocable property on the inven¬ 
tory schedules and the total cost of 
property included in the settlement has 
been incorporated in the work or con¬ 
sumed in the performance thereof. 

g 18.612 Contractor's certificate—prop¬ 
erty incorporated In work. 

Each contractor whose settlement pro¬ 
posal includes the cost of property (ma¬ 
terials. etc.) incorporated into the work 
shall execute a certificate to the effect 
that all property not accounted for on 
the inventory schedules has been in¬ 
corporated into the work or consumed in 
the performance thereof. 

§ 18.613 Inventory at eonitrurtion site. 

Every effort will be made by the con¬ 
tracting officer to relieve the contractor, 
as promptly as possible, of the respon¬ 
sibility for the preservation and protec¬ 
tion of termination Inventory located at 
the construction site. Property, includ¬ 
ing construction equipment, which Is not 
to be included on inventory schedules 
shall be removed by the contractor as 
promptly as possible. 

g 18.61 l Clean-up of site. 

The contracting officer shall direct 
such action as will Insure the clean-up 
of the site, protection of serviceable ma¬ 
terials. removal of hazards and such 
other action as will leave a safe and 
healthful site. 

§ 18.615 Sropc of tcrecning. 

See 8 8.505-1 of this chapter. Inven¬ 
tories of construction materials and 
equipment shall be screened in the Army, 
by the Chief of Engineers; in the Navy, 
by the Chief, Bureau of Yards fc Docks; 
and in the Air Force, by the Director, 
Civil Engineering. 
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§ 18.616 Contract* for other depart¬ 
ment* or ngencie*. 

Where a contract quotes funds of a 
department or agency other than the 
department administering the contract, 
such department or agency shall have 
first priority to all property listed on in¬ 
ventory schedules in accordance with 
any regulations issued by that depart¬ 
ment or agency. 

§18.617 Transfer of property. 

All transfers of property on Inven¬ 
tory schedules to Department of Defense 
activities or to other Oovemment agen¬ 
cies shall be on a non-reimbursable basis 
where the contract quotes funds from a 
Department of Defense activity. Han¬ 
dling. packing and transportation costs 
shall be borne by the receiving activity 
or agency. Where the contract cites 
funds other than the Department of De¬ 
fense, any transfers shall be with or 
without reimbursement as such agency 
directs. 

§ 18.618 Termination of fixed-price 
construction contract* for default. 

§ 18.618-1 Termination of llie con¬ 
tractor'* right to proceed. 

Under contracts containing the “Ter¬ 
mination for Default—Damages for De¬ 
lay-Time Extensions’* clause set forth in 
S 8.709 of this chapter, the Government 
has the right, to the extent provided In 
such clause, to terminate the contrac¬ 
tor’s right to proceed with the work, or 
any separable part thereof, if the con¬ 
tractor does not prosecute the work re¬ 
quired by the contract with such dili¬ 
gence as will Insure its completion, or 
fails to complete it. within the time 
specified in the contract or any extension 
thereof. 

§ 18.618-2 Effect of termination for 
default. 

If a contractors right to proceed is 
terminated for default, the Government 
may take over and complete the work or 
cause It to be completed, and the con¬ 
tractor and his sureties shall be liable to 
the Government for any increased costs 
caused thereby. The contractor and his 
sureties shall, in addition to increased 
costs in completing the work, be liable 
for liquidated damages, if liquidated 
damages are provided in the contract, or 
for actual damages, if liquidated dam¬ 
ages are not so provided. 

§ 18.618-3 Preliminary notice to turely. 

(a) Whenever a termination for de¬ 
fault appears imminent, a written noti¬ 
fication of that fact (not an actual no¬ 
tice of default) may be given by the con¬ 
tracting officer to the surety at both its 
home and local offices. 

(b) If it is requested by the surety, 
and agreed to by the contractor and his 
assignees, if any, arrangement may be 
made to have future checks mailed to the 
contractor in care of the surety. In such 
a case, the contractor must forward a 
written request to the designated dis¬ 
bursing officer specifically directing a 
change in address for mailing of checks. 
§18.618—1 Procedure in cam; of default. 

(a) The contracting officer shall con¬ 
sider the following factors in determln- 
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lng whether to terminate a contract for 
default: 

< 1) The provisions of the contract and 
applicable laws and regulations: 

(2) The specific failure of the con¬ 
tractor and excuses, if any, made by the 
contractor for such failure; 

(3) The period of time which would 
be required for the Government or 
another contractor to complete the work 
as compared to the time required for 
completion by the delinquent contractor; 

<4> The effect of a termination for de¬ 
fault on the ability of the contractor to 
liquidate guaranteed loans, progress 
payments, or advance payments; and 

(5) Any other pertinent facts and 
circumstances. 

(b) If the contracting officer deter¬ 
mines that the contractor’s failure to 
perform arises from causes which are 
excusable under the terms of the con¬ 
tract, the contracting officer shall not 
terminate the contractor’s right to pro¬ 
ceed, nor shall he charge the contractor 
with liquidated damages (or if no liqui¬ 
dated damages, then actual damages) 
because of any delays occasioned by such 
causes. 

(c) If the contracting officer deter¬ 
mines that termination for default is in 
the best interest of the Government, he 
shall promptly send a written notice to 
the contractor terminating his right to 
proceed. The notice shall: 

(1) Set forth the contract number 
and date; 

(2) Describe the act or omissions, and 
the extent of the resultant delay, con¬ 
stituting the default; 

(3) State that the contractor's right to 
proceed further with performance of the 
contract (or of a specified portion of the 
contract) is terminated; 

(4) State that the Government may 
cause the contract to be completed and 
that the contractor will be held liable for 
any increased costs; 

(5) State that the Government re¬ 
serves all rights and remedies provided 
by law or under the contract. In addition 
to charging increased costs; 

(6) State that the notice constitutes 
a decision (see ft 1.314 of this chapter), 
pursuant to the “Disputes” clause, that 
the contractor Is In default as specified 
and that the contracting officer has de¬ 
termined that the delay Is not excusable; 
and 

(7) State that the contractor has the 
right to appeal as specified in the “Dis¬ 
putes” clause. 

(d) The same distribution shall be 
made of the termination notice as was 
made of the contract. A copy thereof 
shall also be furnished to the contrac¬ 
tor’s surety at the same time that the 
notice is furnished to the contractor. 
The surety at the same time should be 
requested to advise if he desires to enter 
Into any arrangement for completion of 
the work. In addition, the disbursing 
officer involved shall be notified to with¬ 
hold further payments under the ter¬ 
minated contract pending further advice 
which should be furnished at the earliest 
practicable time. 

(e) Promptly after issuance of the ter¬ 
mination notice, the contracting officer 
shall determine the manner in which the 


work is to be completed and whether the 
materials, appliances and plant which are 
on the site will be needed. 

§ 18.618-3 Dealing* with *ureU—takf 
over agreement*. 

(a) By reason of the surety’s liability 
for damages resulting from the contrac¬ 
tor’s default, the surety has certain right! 
and Interests in connection with the com¬ 
pletion of the contract work and the 
application of the undisbursed funds 
available therefor. Because of such In¬ 
terests of the surety, proposals by U* 
surety concerning the completion of the 
work should be given due consideration, 
and the decision as to the action to be 
taken shall be made on the basis of the 
best Interest of the Government, includ¬ 
ing the possible effect of such action upon 
the Government's rights against the 
surety. 

(b) Where the surety desires to com¬ 
plete the contract work, completion by 
the surety should normally be permitted 
unless the contracting officer has reason 
to believe that the persons, firms, or cor¬ 
poration by whom the surety proposes to 
have the work done are Incompetent or 
unqualified so that the interests of the 
Government would be substantially pre¬ 
judiced by their efforts. 

(c) Because of the possibility of con¬ 
flicting claims to unpaid prior comingi 
(retained percentages or amounts rep¬ 
resenting unpaid progress estimates) of 
the defaulting contractor, the surety may 
condition its offer of completion upon the 
execution by the Government of a “take 
over” agreement fixing the surety’s right! 
to payment from such funds. In that 
event the contracting officer may in his 
discretion (but not before the effects 
date of termination) enter into a writ¬ 
ten agreement with the surety. Fur¬ 
ther, consideration should be given to 
having the agreement Include both the 
surety and the defaulting contractor in 
order to eliminate any disagreement as to 
the contractor’s residual rights, such a$ 
claims to unpaid prior earnings. Tl* 
agreement shall provide that the surety 
will undertake to complete the work re¬ 
quired by the contract in accordance with 
all the terms and conditions of the con¬ 
tract. and that the Government will paj 
the surety In the manner provided by the 
contract, but not in excess of the surety* 
costs and expenses, the balance of the 
contract price unpaid at the time of de¬ 
fault; subject, however, to the following 
conditions: 

(1) Any unpaid earnings of the de¬ 
faulting contractor, including rcUlI J” 
percentages and progress estimates io- 
work accomplished prior to termination, 
shall be subject to claims by the Gov¬ 
ernment against the contractor, 

to the extent that such unpaid eamiw 
may be required to permit payment*® 
the completing surety of its actual con* 
and expenses incurred in the completion 
of the work, exclusive of its payments*^ 
obligations under the payment bon 
given in connection with the 

(2) Such agreement shall not wai 
or release the Government’s right 
liquidated damages for delays in com* 
pletion of the work, except to the 
that such delays may be excused unow 
the provisions of the contract. 
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<3) If the proceeds of the contract 
have been assigned to a financing Insti¬ 
tution. the surety may not be paid from 
retained percentage* or amounts rep¬ 
resenting unpaid progress estimates 
earned by or payable to the contractor 
unless the assignee shall consent In writ¬ 
ing to such payment. 

( 4 ) In no event shall the surety be en¬ 
titled to be paid any amount In excess of 
Its totai i xjxmdlturca necessarily made In 
completing the work and discharging Its 
liabilities under the payment bond of the 
defaulting contractor. Furthermore, 
payments to the surety to reimburse it 
for discharging it & liabilities under the 
payment bond of the defaulting contrac¬ 
tor shall be only on authority of (1) mu¬ 
tual agreement between the Government, 
the defaulting contractor, and the surety, 
or (U) determination of the Comptroller 
General as to payee and amount, or 
(til) order of a court of competent 
Jurisdiction. 

$ 18.618-6 Completion by another 

run tractor* 

Where the surety does not complete 
performance of the contract, the con¬ 
tracting officer normally will complete 
the performance of work by awarding a 
new contract based on the same plans 
and specifications. Such award may be 
the result of competitive bidding or ne¬ 
gotiation. whichever procedure Is most 
appropriate under the circumstances. 
The contracting officer must use reason¬ 
able diligence to obtain the lowest price 
available for completion. 

{ 18.618-7 Procedure in lieu of termi¬ 
nation for default. 

If. after due consideration, the con¬ 
tracting officer determines that termi¬ 
nation is not in the best interest of the 
Government although the contractor Is 
in default, the contracting officer may 
permit the contractor to continue the 
^ork, and the contractor and his sure¬ 
ties shall be liable to the Government for 
liquidated damages, as specified in the 
contract, or if liquidated damages are 
not so Rpcclfted, for any actual damages 
occasioned by the fatlure of the con¬ 
tractor to complete the work in accord- 
with the terms of the contract. 

§ 18.618-8 Documentation in contract 

file. 


In all cases where a contractor's right 
^ proceed is terminated for default or 
!???,•» Procedure authorized by 
la followed, the contract file 
thlrif! 0 wo ^ documented to explain fully 
ine reasons for the action taken. 

U8.61M U ilhholding for labor viola¬ 
tion«. 


al ? ounts necessary to pay laborei 
ZrJ w,?* ic WaBe * due under the con 
*rocf shall be withheld until evidence o] 

shnif k?*\ yment k * iven « or such amount! 
transferred to the Comptrolle] 
rul. See 4 12.404-0 of this chapter 

§ 18.618-10 Liquidation of liability. 

thp 1 ^ C ,^° rcJa,I1Ce ^th toe provisions o 
contractor and hi 
rcsultftif 6 10 toe Government foi 
damages. All retained per 
‘Wpos of progress payments previously 


made to the contractor and any progress 
payments due for work completed prior 
to the termination of the right to pro¬ 
ceed shall be used for the purpose of 
liquidating the liability of the contractor 
and his surety to the Government for 
such damages. Where the retained and 
unpaid amounts are insufficient to liqui¬ 
date such liability, steps shall be taken 
to recover the additional sum from the 
contractor and his surety. 

g 18.618-11 Kxcufuible default. 

Paragraph (e) of the clause in 4 8.709 
of this chapter provides that If. after the 
Issuance of a notice of termination of the 
contractor’s right to proceed. It Is deter¬ 
mined for any reason that the contrac¬ 
tor was not in default or that the default 
was excusable, the rights and obligations 
of the parties shall be the same as if the 
notice of termination had been Issued 
pursuant to the termination for the con¬ 
venience of the Government clause. 

§ 18.619 Termination of fixed-price 
architect-engineer contract* for 
default. 

Under the "Termination for Default" 
clause set forth in 4 8.711 of this chapter, 
the Government may terminate a fixed- 
price architect-engineer contract when¬ 
ever the architect-engineer shall default 
in performance of the contract in accord¬ 
ance with Its terms and has failed to cure 
such default within the applicable period 
after receipt of a notice specifying such 
default. The contracting officer shall 
consider the factors set forth in 4 18.618- 
4(a) In determining whether to termi¬ 
nate an architect-engineer contract for 
default. If the contracting officer deter¬ 
mines that It is in the best interest of the 
Government to terminate for default the 
notice described in 4 18.618-4 (c) shall be 
forwarded to the architect-engineer. If 
the contract is so terminated, the Gov¬ 
ernment may take over the work and 
services and prosecute same to comple¬ 
tion by contract or otherwise, and the 
architect-engineer shall be liable to the 
Government for any excess costs occas¬ 
ioned the Government thereby. Any 
such excess costs shall be liquidated by 
use of the retained percentages of prog¬ 
ress payments previously made to the 
architect-engineer and any progress pay¬ 
ments due for work completed prior to 
termination for default. If such retained 
funds arc not sufficient to liquidate such 
liability, the contracting officer shall 
make a written demand upon the archi¬ 
tect-engineer for the unliquidated bal¬ 
ance thereof. 

§ 18.620 Termination for convenience 
of Government cIuuac for fixcil-prire 
construction ront metis 

Insert the clause set forth In 4 8.701 (a) 
of this chapter, modified as provided 
therein, and in 5 8.701(b), If appro¬ 
priate. in each fixed-price type con¬ 
struction contract, as described in 
4 18.201. in excess of $10,000. 

§ 18.621 Termination clause for cost- 
reimbursement type construction 
contract!. 

The clause in 4 8.702(a) shall be in¬ 
serted In each cost-reimbursement type 


contract, as defined in 4 3.405 of this 
chapter, for construction except that 
paragraph (e) (1) (D) (II) thereof shall 
be deleted and the paragraph in 4 8.702 
(b) substituted. 

§ 18.622 Short form termination for 
convenience clause for fixed-price 
construction contract*. 

See 4 8.705-2 of this chapter. 

8 18.623 Default clause for fixed-price 
con*truction contracts. 

The clause in 4 8.709 of this chapter 
shall be Inserted in each fixed-price con¬ 
struction contract in excess of $10,000. 

g 18.621 Excusable delay* clause for 
coiit-remibumcnicfit type construction 
con tract*. 

The clause in 4 8.708 of this chapter 
shall be used in each cost-reimburse¬ 
ment type construction contract. 

8 18.625 Termination for convenience 
of Government clauxe for fixed-price 
architect-engineer contract*. 

The clause in 4 8.701(a) shall be in¬ 
serted in each fixed-price type contract, 
as defined in 4 3.404 of this chapter, for 
architect-engineer services in excess of 
$10,000 except that the clause shall be 
modified as provided In 4 8.701(d). 

§ 18.626 Termination clause for coat- 
re im buraement type architect-engi¬ 
neer contract*. 

The clause In f 8.702(a) shall be In¬ 
serted in each cost-reimbursement type 
contract, as defined in 4 3.405, for archi¬ 
tect-engineer services except that the 
clause shall be modified as provided in 
4 8.702(0. 

§ 18.627 Short form termination for 
convenience clause for fixed-price 
architect-engineer contract*. 

The clause In 4 8.705-2 shall be used In 
each architect-engineer contract not in 
excess of $10,000. 

§ 18.628 Default elauae for fixed-price 
architeet-engineer contract*. 

See 4 8.711 of this chapter. 

§ 18.629 F.xrutahle delays elau*e for 
co«t-rrimbur*ement type architect- 
engineer contract*. 

Insert the clause in 4 8.708(b) of this 
chapter in each cost-reimbursement 
type architect-engineer contract. 

§ 18.630 Approved form* of telegraphic 
and letter notice* of termination for 
conMniction and architect-engineer 
contract*. 

§ 18.630-1 Telegraphic notice* of ter¬ 
mination for coriAtrurtion contract*. 

Sec forms in 5 8 801-1 (c) and (d) of 
this chapter. 

§ 18.630-2 letter notice of termination 
for construction contract*. 

See form in 4 8.801-2<b) of this chap¬ 
ter. 

§ 18.630-3 letter notice of termination 
for architect-engineer contract*. 

See form in 4 8.801-2(c) of this chap¬ 
ter. 
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§ 18.631 Form* off settlement hriw- 

merit—arch iter t-engineer contract*. 

The forms of settlement agreements 
set forth in ftft 8.806-1. 8.806-2. 8.806-4. 
8.806-5. 8.806-6. and 8 806-7 of this 
chapter are to be used except that “Ar¬ 
chitect-Engineer" is to be substituted for 
"Contractor" wherever it appears. 

Subpart G—(Reserved! 

Subpart H—Bonds 

§ 18.800 Scope. 

This subpart sets forth the require¬ 
ments for bid guarantees and Miller Act 
Bonds in construction contracts or sub¬ 
contracts. 

§ 18.801 Hid guarantee*. 

See ft 10.402 of this chapter. Where 
performance and payment bonds are 
required in the procurement of construc¬ 
tion. the invitation for bids or request 
for proposals shall require bidders to 
furnish a bid bond or other security (sec 
paragraph 4. Standard Form 22 and 
ft 10.202 of this chapter). and such se¬ 
curity shall be furnished prior to com¬ 
mencement of performance of the con¬ 
tract. 

§ 18.802 Performance bond* in connec¬ 
tion hi th construction contract*. 

See ft 10.103-1 of this chapter. Per¬ 
formance bonds shall be furnished prior 
commencement of contract perform¬ 
ance. 

§ 18.803 Payment bond* in connection 
h lib construction contract*. 

See ft 10.103-2 of this chapter. Pay¬ 
ment bonds shall be furnished prior to 
commencement of contract perform¬ 
ance. 

§ 18.803—1 Furnishing information to 
subcontractors and supplier*. 

See ft 10.103-4 of this chapter. 

§ 18.801 Default procedure. 

See ft 18.618. 

§ 18.803 Con*cnt of *urely. 

Sec ft 10.111-2 of this chapter. 

§ 18.806 Expediter plan. [Reserved] 
Subpart I—(Reserved! 
Subpart J—Taxes 
§ 18.1001 Federal excise taxes. 

Various provisions of the Internal 
Revenue Code of 1954 ( 26 U.S.C.) cither 
provide for refunds or credits for taxes 
paid or specifically exclude construction 
equipment from the application of taxes 
levied, where the item is neither regis¬ 
tered for nor employed or used on high¬ 
ways. 

§18.1001—1 Special f ucl*. 

See ft 11.101-6 of this chapter. 

§ 18.1001—2 Motor \ehiele*. 

See ft 11.102-2 of this chapter. 

§ 18.1001—3 Tire* and tube*. 

See ft 11.102-3 of this chapter. 

§ 18.1001—I Caroline. 

See ft 11.102-4 of this chapter. 

IRev. 9. ASPR. Jan 29. 1965) (Sec. 2202. 70A 
8Ut. 120; 10 tLS-C. 2202. Interpret or apply 


secs. 2301-2314, 70A Stai. 127-JS3; 10 UJB.C. 
2301-2314) 

J. C. Lambert. 

Major General, UJS , Army, 

The Adjutant General. 

(F.R. Doc 65-4478; Filed. Apr. 28. 1965; 
8:45 am ] 


Title 26-INTERNAL REVENUE 

Chapter I—Internal Revenue Service, 
Department of the Treasury 

SUBCHAPTER A—INCOME TAX 

(T.D. 6820| 

PART 2 —MARITIME CONSTRUCTION 
RESERVE FUND 

Deposits in Construction Reserve 
Fund 

On September 23. 1964. notice of pro¬ 
posed rule making with respect to regu¬ 
lations relating to deposits in a construc¬ 
tion reserve fund under section 511 of 
the Merchant Marine Act. 1936. as added 
by the Act of October 10. 1940 (Public 
Law 840. 76th Cong.. 57 Stat. 157) and 
as amended was published in the Fed¬ 
eral Register (29 F.R. 13199>. After 
consideration of all such relevant matter 
as was presented by interested persons 
regarding the rules proposed, the amend¬ 
ment of the regulations as proposed is 
hereby adopted, subject to the changes 
set forth below: 

Paragraph 1. Section 2.1, as set forth 
In the notice of proposed rule making, 
is changed by revising section 511(h) 
and the historical note following section 
511(o). 

Par. 2. Paragraph <c> of ft 2.1-2, as 
set forth in the notice of proposed rule 
making. Is changed. 

Par. 3. Paragraph <d> of ft 2.1-8, as 
set forth in the notloe of proposed rule 
making, is changed. 

Par. 4. Paragraph (a), and that por¬ 
tion of paragraph Cb) (1) preceding sub¬ 
division (i) thereof, of 5 2.1-9. as set 
forth in the notice of proposed rule mak¬ 
ing. are changed. 

Par. 5. Paragraph (a) of ft 2.1-23, as 
set forth in the notice of proposed rule 
making, is changed. 

(seal! Siieldon S. Cohen, 

Commissioner of Internal Revenue. 

Approved: April 22, 1965. 

Stanley 8. Surrey, 

Assistant Secretary of the 
Treasury . 

By order of the Acting Deputy Mari¬ 
time Administrator. 

James S. Dawson. Jr., 

Secretary . 

The following regulations, relating to 
deposits in a construction reserve fund 
under section 511 of the Merchant Ma¬ 
rine Act. 1936. as added by the Act of 
October 10, 1940 (Public Law 840, 76th 
Cong., 57 Stat. 157) and as amended and 
In effect on the date of filing of this 
notice of proposed rule making, are 
hereby' prescribed. These regulations, 
with respect to the subject matter within 
the scope thereof, supersede Treasury 


Decision 5330, as amended (26 CFR 
(1939) Part 32). 

Sac. 

2.1 Statutory provisions; section 511, 
Merchant Marine Act. 1936, and 
related statutes, 

2.1- 1 Definitions. % 

2.1- 2 Scope of section 511 of the Act and 

the regulations in this part. 

2.1- 3 Requirements as to vessel operations 

2.1- 4 Application to establish fund. 

2.1- 5 Tentative authorisation to establlih 

fund. 

2.1- 6 Establishment of fund. 

2.1- 7 Circumstances permitting reim¬ 

bursement from a construct** 
reserve fund. 

2.1- 8 Investment of funds In securities 

2.1- 9 Valuation of securities in fund 

2.1- 10 Withdrawals from fund. 

2.1- 11 Time deposits. 

2.1- 12 Election ss to nonrecognition of 

gain. 

2.1- 13 Deposit of proceeds of sale* or in¬ 

demnities. 

2.1- 14 Deposit of earnings and receipts, 

2.1- 15 lime for making deposits. 

2.1- 16 Tax liability as to earning* deposited 

2.1- 17 Basis of new vessel. 

2.1- 18 Allocation of gain for tax purposes. 

2.1- 19 Requirements as to new vessels. 

2.1- 20 Obligation of deposits. 

2.1- 21 Period for construction of certain 

vessels. 

2.1- 22 Time extensions for expenditure or 

obligation. 

2.1- 23 Noncompllance with requirements. 

2.1- 24 Extent of tax UabiUty. 

2.1- 25 Assessment and coUection of dell- 

denotes. 

2.1- 26 Reports by taxpayers. 

2.1- 27 Controlled corporation 

2.1- 28 Administrative Jurisdiction. 

Authority : The provisions of this Purl J 
Issued under sec. 511(b) of Merchant Ma¬ 
rine Act. 1936, as amended by Act of Oct 10. 
1940: Pub. Law 840. 76th Cong., 57 8ta? 157; 
sec. 7805 of the Internal Revenue Code of 
1954; 68A Stat. 917. 26 U8.C. 7805. 

§ 2.1 Statutory provision*; section* 511 
and 90S, Merchant Marine Ad, 1936, 
and related vtatute*. 

8ec. 511. (Merchant Marine Act. !03<M 
(A) When used in this section the term ' new 
vessel” means any vessel (1) documented 
agreed with the Commission to be docu¬ 
mented under the laws of the United State* 
(2) constructed In the United State* 
December 81, 1939, or the construction or 
which has been financed under title* V or 
VII of this Act, as amended, or the construc¬ 
tion of which has been aided by a mortg»g* 
Insured under title XI of this Act ** 
amended; and (3) either (A) of such tTP* 
sice, and speed as the Commission shall d*’ 
termlne to be suitable for use on the hl&» 
seas or Great Lakes in carrying out the 
poses of this Act. but not of less than 2.W 
gross tons or of less speed than twehe 
unless the Commission shall determine **» 
certify in each case that a vessel of a 
fled leaser tonnage or speed Is desirable lor 
use by the United States in case of w*f 
national emergency, or (B) constructed 
replace a vessel or venae Is requisitioned or 
purchased by the United States. 

(b) For the purposes of promoting 
construction, reconstruction, reconditioning, 
or acquisition of vessels, or for other P * 
poors authorized In this section, necessary'» 
carrying out the policy set forth In t* 11 * 
of this Act. any citizen of the United St™*" 
who la operating a vessel or vessel* in 
foreign or domestic commerce of the tJni 
States or in the fisheries or owns In 
or In part a vessel or vessels being so oper* 
a ted, or who, at the time of purchase or 
ulaiUon of the vessel by the OofiMJJJ 
was operating a vessel or vessels so eng*** 0 
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owntd In whole or In pert a vessel or vessels 
being operated or had acquired or was 
having constructed a vessel or vessels for the 
purport- of operation In such commerce or in 
thr fliherlee. may establish a construction ro- 
•ene fund, for the construction, reconstruc¬ 
tion. reconditioning, or acquisition of new 
vessels, or for other purposes authorized In 
this section, to be composed of dcpoelts of 
proceeds from sales of vessels. Indemnities on 
account of losses of vessels, earnings from 
ins operation of vessels documented under 
the laws of the United 8tates and from serv¬ 
ices incident thereto, and receipts, in the 
form of interest or otherwise, with respect to 
amounts previously deposited. Such con¬ 
struction reserve fund shall be established, 
maintained, expended, and used in accord¬ 
ance with the provisions of this section and 
rules or regulations to be prescribed Jointly 
by the C m mission and the Secretary of the 
Treasury. 

<0 In the case of the sale or actual or 
constructive total loss of a vessel, if the 
taxpayer deposits an amount equal to the 
net proceeds of the sale or to the net In¬ 
demnity with respect to the loss In a con¬ 
struction reserve fund established under 
subsection <b). then— 

(1) If the taxpayer so elects in his income- 
tax return for the taxable year In which 
the gala was realized, or 
12) In case a vessel Is purchased or req¬ 
uisitioned by the United States, or is lost, 
in any taxable year beginning after Decem¬ 
ber 31. 1030, and the taxpayer receives pay¬ 
ment for the vessel so purchased or requi¬ 
sitioned. or receives from the United States 
Indemnity on account of such loss, subse¬ 
quent to the end of such taxable year, tf 
the taxpayer to elects prior to the expiration 
of sixty dayt after the receipt of the pay¬ 
ment or Indemnity, and in accordance with 
a form of election to be prescribed by the 
OotnmiMloner of Internal Revenue with the 
approval of the Secretary of the Treasury, 
no gain shall be recognized to the taxpayer 
In rcjpcc; of such sale or Indemnification 
In the computation of net Income for the 
purpose* of Federal Income or excess-profits 
***** If on election is made under sub¬ 
division (2) and if computation or recom- 
puiation tii accordance with this subsection 
■Jrtherwise allowable but la prevented, on 
the date of making such election or within 
six months thereafter, by any statuto of 
tumution. Buch computation or recomputa- 
Uon nevertheless shall be made notwtth- 
standing «uch statute if a claim therefor 
» med within six months after the date of 
®«tng such election. 

For the purposes of this subsection no 
•mount shall be considered as deposited In 
•construction reserve fund unless It U dc- 
pos ted within sixty days after it Is received 

taxpayer. 

in this subsection the term “net 
proceed/, and the term “net Indemnity" 
the sum of (1) the adjusted boats of 
* n< * (2) the amount of gain which 
out r ^ :agnlZ€d to the taxpayer wlth- 
10 this subsection. 

njui haM * for determining gain or loss 

Ped+rnf ^P^IdUon, for the purposes of 
Lncomc or excess profits taxes, of 
rJL™* vca8 *l constructed, reconstructed. 
JJWddHloned, or acquired by the taxpayer. 
lnd*hti« rt< P |C * to w *Hch purchase-money 
U Undated as provided in 
th^n? <g) ‘ 111 wh0, ° or ^ part out of 
reserve fund shall be re¬ 
fund °* ** 

ln Uie °° n *tructlon, recou- 
llquidaukn 2°® n4l ^ an tog. acqulalUon. or 
or vh« °‘ P urch ase-ntioncy indebtedness 

which represent* gain not 
(ch fOT U * Purposes under subsection 

U !£• r^?^ 1 **** ° r toU section. (1) 

dentiitv j ot • 8410 or toe net tn- 
uT^r? Qt m low deposited 

* ^ deposit, the amount con¬ 


sisting of the gain shall be considered as 
first deposited; (2) amounts expended, 
obligated, or otherwise withdrawn shall be 
applied against the amounts deposited In 
the fund in the order of deposit; and (3) 
If any deposit consists in part of gain not 
recognized under subsection (e). any ex¬ 
penditure, obligation, or withdrawal applied 
against such deposit shall be considered to 
consist of gain in the proportion that the 
part of the deposit consisting of gain bears 
to the total Amount of the deposit. 

<f) With respect to any taxable year, 
amounts on deposit on the last day of such 
year In a construction reserve fund in ac¬ 
cordance with this section and with respect 
to which all the requirement* of subsection 

(g) have been satisfied, to the extent that 
such requirements are applicable as of the 
last day of said taxable year, shall not con¬ 
stitute an accumulation of earnings or 
profits within the meaning of section 102 of 
the Internal Revenue Code I part I (section 
531 and following), subchapter A, chapter 1 
of the Internal Revenue Code of 1054). 

(g) The provisions of subsections (c) and 
(f) shall apply to any deposit In the con- 
strudon reserve fund only to the extent 
that such deposit Is expended or obligated 
for expenditure. In accordance with rules 
and regulations to be prescribed Jointly by 
the Commission and the Secretary of the 
Treasury— 

(1) Under a contract for the construction 
or acquisition of a new vessel or vessels (or 
in the discretion of the Com ml wlon, for a 
part Interest therein), or, with the approval 
of the Commission, for the reconstruction or 
reconditioning of a new vessel or vessels, 
entered into within (1) two years from the 
date of deposit or the date of any extension 
thereof which may be granted by the Com¬ 
mission pursuant to the provisions of sec¬ 
tion 511(h), In the case of deposits made 
prior to the date (July 17, 1052) on which 
these amendatory provisions become effec¬ 
tive. or (11) three years from the date of 
such deposit In the case of a deposit made 
after such effective date, only If under such 
rule* and regulations— 

(A) Within such period not lees than 12^ 
per centum of the construction or contract 
price of the vessel or vessels is paid or Ir¬ 
revocably committed on account thereof and 
the plans and specifications therefor are ap¬ 
proved by the Commission to the extent by 
It deemed necessary; and 

(B) In case ot a vessel or vessels not con¬ 
structed under the provisions ot this title or 
not purchased from the Commission, (I) 
said construction Is completed, within six 
months from the date of the construction 
contract, to the extent of not lees than 5 
per centum thereof (or In cAse the contract 
covers more than one vessel, the construc¬ 
tion of the first vessel so contracted for Is 
so completed to the extent of not lees than 
5 per centum) as estimated by the Com¬ 
mission and certified by it to the Secretary 
of the Treasury, and (11) all construction 
under such contract is completed with rea¬ 
sonable dispatch thereafter; 

(2) For the liquidation of existing or sub¬ 
sequently incurred purchase-money indebt¬ 
edness to persons other than a parent com¬ 
pany of. or a company affiliated or associated 
with, the mortgagor on a new vessel or ves¬ 
sels within (1) two years from the date of 
deposit or the date of any extension thereof 
which may be granted by the Commission 
pursuant to the provisions of section 611 

(h) . In the case of deposits made prior to the 
date {July 17, 1062) on which these amenda¬ 
tory provisions become effective, or (11) three 
years from the date of such deposit In the 
casc of a deposit made after such effective 
date. 

(h) The Commission is authorized under 
rules and regulations to he prescribed Jointly 
by the Secretary of the Treasury and the 
Commission to grant extensions of the period 


within which the deposits shall be expended 
or obligated or within which construction 
shall have progressed to the extent of 6 per 
oentum of completion as provided herein, 
but such extension shall not be for an aggre¬ 
gate additional period In excess of two years 
with respect to the expenditure or obligation 
of such deposits or more than one year with 
respect to the progress of such construction: 
Provided, That until January 1. 1065. in ad¬ 
dition to the extensions hereinbefore per¬ 
mitted. further extensions may be granted 
ending not later than Doccmber 31, 1065. 

(I) Any such deposited gain or portion 
thereof which is not so expended or obli¬ 
gated within the period provided, or which 
is otherwise withdrawn before the expiration 
of such period, or with respect to which the 
construction has not progressed to the ex¬ 
tent of 5 per centum of completion within 
the period provided, or with respect to which 
the Commission finds ond certifies to tho 
Secretary of the Treasury that, for cause* 
within the control of the taxpayer, the entire 
construction is not completed with reason¬ 
able dispatch. If otherwise taxable Income 
under the law applicable to the taxable year 
In which such gain was realized, shall be 
included In the gross Income for such taxable 
year, except for the purpose of the declared 
value excess-profits tax and the capital stock 
tax. If any such deposited gain or portion 
thereof with respect to a deposit made In any 
taxable year ending on or before June SO, 
1045, is so Included in gross Income for such 
taxable year, there shall (In addition to any 
other deficiency) be assessed, collected, and 
paid in the some manner as if it wore a 
deficiency, an amount equal to 1.1 per centum 
of the amount of gain so Included, such 
amount being In lieu of any adjustment with 
respect to the declared value excess-profits 
tax for such taxable year. 

(J) Notwithstanding any other provision 
of law, any deficiency in tax for any taxable 
year resulting from the inclusion of any 
amount in gross Income as provided by sub¬ 
section (1). and the amount to be treated as 
a deficiency under such subsection In lieu 
of any adjustment with respect to the de¬ 
clared value excess-profits tax. may be as¬ 
sessed or a proceeding In court for the collec¬ 
tion thereof may be begun without assess¬ 
ment, at any time: Provided , howrver, That 
Interest on any such deficiency or amount to 
be treated as a deficiency shall not begin 
until the date the deposited gnin or portion 
thereof in question is required under sub¬ 
section (1) to be Included In gross Income. 

(k) This section shall be applicable to a 
taxpayer only in respect of sales or indem¬ 
nifications for losses occurring within a tax¬ 
able year beginning after December 31. 1039. 
and only In respect of earnings derived dur¬ 
ing a taxable year beginning alter Decem¬ 
ber 31. 1039. 

(l) For the purposes of this section a ves¬ 
sel shall be considered as constructed or 
acquired by the taxpayer If constructed or 
acquired by a corporation at a time when the 
taxpayer owns at least 05 per centum of the 
total number of shares of each class of 
stock of the corporation. 

(m) The terms used In this section shall 
have the tame meaning as In chapter l of 
the Internal Revenue Code. 

(n) The terms "contract for tho construc¬ 
tion" and "construction contract", as used In 
this section, shall Include, In the case of a 
taxpayer who constructs a new vessel In a 
shipyard owned by such taxpayer, an agree¬ 
ment between such taxpayer and the Com¬ 
mission with respect to such construction and 
containing provisions deemed necessary or 
advisable by the Commission to carry out 
the purposes and policy of this section. 

(o) The terms “reconstruction and recon¬ 
ditioning", as used In this section, shall In¬ 
clude the reconstruction, reconditioning, or 
modernization of a vessel for exclusive use on 
the Great Lakes, including the St, Lawrence 
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River and Oulf, If the Commission determines 
that the objective* of this Act will be pro¬ 
moted by such reconstruction, recondition¬ 
ing. or modernization, and. noth withstand¬ 
ing any other provisions of law. such vessel 
■hall be deemed to be a "new vessel” within 
the meaning of this section for such recon¬ 
struction, reconditioning, or modernization. 

(Sec. 611 as added by Act of October 10. 1040 
(Pub. Law 840. 76th Cong.. 64 8tat 1106) ; 
as amended by Act of June 17, 1943 (Pub. 
Law 78. 78th Cong. 67 8Ut. 167); Act of 
Dec. 38. 1044 (Pub. Law 662. 78th Cong.. 58 
Slat. 020); secs. 0-14. Act of July 17, 1062 
(Pub Law 686. 82d Cong . 66 Stat 762); Act 
of Dec 23. 1063 (Pub. Law 88-227. 77 Stat. 
470IJ 

Src 909. (Merchant Marine Act. 1936.) 
When mted In this Act— 

(a) The words -foreign commerce" or 
-foreign trade" mean commerce or trade 
between the United States, its Territories 
or possessions, or the District of Columbia, 
and a foreign country 

• • • • • 

(c) The words "citizen of the United 
States" include a corporation, partnership, 
or association only if it is a citizen of the 
United States within the meaning of section 
2 of the Shipping Act. 1916. as amended 
(Uii.C. title 46. see. 802). and with respect 
to a corporation under title VI of this Act, 
all directors of the corporation are citizens 
of the United States, and. In the case of a 
corporation, partnership, or association op¬ 
erating a veftael on the Great La ke s, or on 
bays, sound*, rivers, harbors, or Inland lakes 
of the United States the amount of Interest 
required to be owned by s citizen of the 
United States shall be not less than 75 per 
centum. 


(e) The term* "United States Maritime 
Commission" and "Commission" shall mean 
the Secretary of Commerce, the Maritime 
Administrator, or the • • • (Maritime Sub¬ 
sidy Board 1 as the context may require • • *. 

(Sec. 906 (a), (c) and (a) (49 Stat. 2016). 
amended by sec. 39 (a) and (bj. Act of June 
23, 1938 (Pub. Law 706. 75th Cong , 52 Stat. 
964): Act of July 17. 1962 (Pub Law 686, 82d 
Cong.. 66 Stat. 765); aec. 4. Act or Sept 21. 
1969 (Pub. Law 86-327. 73 Stat. 597) 1 

Src. 2. (Shipping Act. 1916.| (a) That 

within the meaning of this Act no corpora¬ 
tion, partnership, or association shall be 
deemed s citizen of the United Stales unless 
the controlling Interest therein la owned by 
citizens of the United States, and. In the 
case of a corporation, unless Ito president or 
other chief executive officer and the chairman 
of Its board of directors are citizens of the 
United States and unless no more of Its di¬ 
rectors than a minority of the number neces¬ 
sary to constitute s quorum are noncitizens 
and the corporation itself la organized under 
the laws of the United 8tAte» or of a State. 
Territory. District, or possession thereof, but 
in the case of a corporation, association, cur 
partnership operating any vessel in the coast¬ 
wise trade the amount of Interest required 
to be owned by citizen* of the United States 
shall be 76 per centum. 

(b) The controlling Interest In a corpora¬ 
tion shall not be deemed to be owned by 
citizen* of the United States (a) if the title 
to s majority of the stock thereof Is not 
vested In such citizens free from any trust 
or fiduciary obligation In favor of any person 
not a citizen of the United States; or (b) If 
the majority of the voting power In such 
corporation is not vested in citizens of the 
United States; or (o) If through sny con¬ 
tract or understanding it 1* so arranged that 
the majority of the voting power may be 
exercised, directly or indirectly, in behalf 
of any person who is not a citizen of the 
United States; or (d) if by any other means 


whatsoever control of the corporation is 
conferred upon or permitted to be exercised 
by any person who I* not a citizen of the 
United States. 

(c) Seventy-five per centum of the in¬ 
terest In a corporation shall not be deemed 
to be owned by citizens of the United States 
(a) If the title to 75 per centum of Its stock 
Is not vested In such citizens free from any 
trust or fiduciary obligation In favor of any 
person not m citizen of the United States; 
or (b) If 75 per centum of the voting power 
In such corporation Is not vested In citizens 
of the United States; or (c) if. through any 
contract or understanding It Is so arranged 
that more than 25 per oentum of the voting 
power In such corporation may be exercised, 
directly or Indirectly. In behalf of any per¬ 
son who la not a citizen of the United States; 
or (d) If by any other mean* whatsoever 
control of any interest In the corporation 
In exceaa of 25 per centum Is conferred upon 
or permitted to be exercised by any person 
who Is not a citizen of the United State*. 

(d) The provision* of this Act shall apply 
to receivers and trustees of all persons to 
whom the Act applies, and to the successors 
or assignees of such persons. 

(Sec. 2 (39 Stat. 729) as amended by Act of 
July 16, 1918 (Pub. law 198. 65th Cong.. 40 
8tat 900); sec. 38. Merchant Marine Act, 
1920 (41 Stat 1006): sec. 3. Act of Sept. 21. 
1969 (Pub. Law 86-327. 73 Stat 597)1 

§ 2.1-1 Definition*. 

<a) As used in the regulations in this 
part, except as otherwise expressly pro¬ 
vided— 

(1) •‘Act** means the Merchant Ma¬ 
rine Act. 1936, as amended (46 U.S.C. 
ch. 27). 

(2) "Section 0 means one of the sec¬ 
tions of the regulations in this part. 

($) "Administration" means the Mar¬ 
itime Administration of the Department 
of Commerce as created by Reorganiza¬ 
tion Plan No. 21 of 1950 <46 U.S.C. 1111 
note). 

(4) "Citizen" means a person who, if 
an individual, was born or naturalized 
as a citizen of the United States or. if 
other than an individual, meets the re¬ 
quirements of section 905(c) of the Act 
and section 2 of the Shipping Act. 1916, 
as amended (46 UB.C. 802). 

(5) "Taxpayer” means a citizen who 
has established or seeks to establish a 
construction reserve fund under the pro¬ 
visions of section 511 of the Act and the 
regulations In this part, and may include 
a partnership. 

(6> "Corporation” includes associa¬ 
tions, joint-stock companies and insur¬ 
ance companies. 

(7) ‘•Stock" includes the shares in an 
association, joint-stock company, or in¬ 
surance company. 

(8) "Affiliate" or "associate" means a 
person directly or indirectly controlling, 
controlled by, or under common control 
with, another person. 

(9) "Control”, as used in subpara¬ 
graph (8> of this paragraph, means the 
possession of the power to direct in any 
manner the management and policies of 
a person, and the terms "controlling" 
and "controlled" shall have the mean¬ 
ings correlative to the foregoing. 

(10) "Person" means an individual, 
a corporation, a partnership, an asso¬ 
ciation. an estate, a trust, or a company. 

(ID "Partnership" includes a syndi¬ 
cate. group, pool. Joint venture, or other 
unincorporated organization. 


(12) "Construction", if so determined 
by the Administration, shall include re¬ 
construction and reconditioning. 

(13) "Reconstruction and recondi¬ 
tioning" shall Include the reconstruction, 
reconditioning, or modernization of * 
vessel for exclusive use on the Great 
Lakes, including the Saint Lawrence 
River and Gulf, if the Administration 
determines that the objectives of the 
Act will be promoted by such reconstruc¬ 
tion. reconditioning, or modernizetian, 
and. notwithstanding any other provi¬ 
sions of law. such vessel shall be deemed 
to be a "new vessel" within the meaning 
of section 511 of the Act for such recon¬ 
struction. reconditioning, or moderniza¬ 
tion. 

(14) "Purchase-money indebtedness” 
means any indebtedness, or evidence 
thereof, created as the result of the pur¬ 
chase of a vessel by the taxpayer 

(15) "Contract”, "contract for the 
construction", and "construction con¬ 
tract" shall include, if so determirn d by 
the Administration, a contract for recon¬ 
struction or reconditioning and shall in¬ 
clude, in the case of a taxpayer who con¬ 
structs a new vessel in a shipyard owned 
by such taxpayer, an agreement, between 
such taxpayer and the Administration 
with respect to such construction, and 
containing provisions deemed necesswy 
or advisable by the Administration to 
carry out the purposes and policy of sec¬ 
tion 511 of the Act. 

<b) Insofar as the computation and 
collection of taxes are concerned, other 
terms used in the regulations m thi* 
part, except as otherwise provided, bait 
the same meaning as in the Internal 
Revenue Code and the regulations there¬ 
under. 

8 2.1-2 Scope of ftcclton 511 of ibr Art 
•nd the rrgulalMMin in ihi* part. 

<a) Applicability of regulations. ti) 
The regulations prescribed in this part- 
(D Apply to gain realized from the 
sale or loss of vessels, earnings from the 
operation of vessels, and Interest 
otherwise) with respect to amounts pre¬ 
viously deposited in the construction re¬ 
serve fund, for a taxable year beginning 
after December 31,1964. and 

<ii) Apply to the expenditure, obliga¬ 
tion. or withdrawal, during a taxable 
year beginning after December 31, 1^4 
of any deposits of gain, earnings, iwd 
interest (or otherwise) of the character 
referred to in subdivision (4) of this sub¬ 
paragraph without regard to the taxable 
year In which the deposits were made 
(2) As to gain, earnings, or interest 
(or otherwise) described In subpara¬ 
graph (1) <D of this paragraph and p.s to 
an expenditure, obligation, or withdrawal 
described In subparagraph (1) CiD of tiu» 
paragraph, the regulations in this part 
supersede Treasury Decision 5330. a§ 
amended (26 CPR (1939) Part 32) 

(b) Nonrecognition and accumulation. 
Section 511 of the Act provides, under 
conditions specified, for the nonrecogni¬ 
tion, for income and excess-profits tax 
purposes, of the gain realized from uk 
sale or indemnification for loss of certain 
vessels including certain vessels in trsr 
course of construction, or shares therein. 
It also permits the accumulation of to* 












FEDERAL REGISTER 


603:) 


Thursday, April 29, 1965 


proceed:* of such sale# or indemnification 
and of certain earnings without liability 
under part I (section 631 and following), 
lubcbapter O, chapter 1 of the Internal 
Revenue Code of 1954. and the regula¬ 
tions thereunder (IS 1.531 through 1.537- 
3 of this chapter (Income Tax Regula¬ 
tions)). 

<c> Availability o/ benefits. The ben¬ 
efit# of section 511 of the Act are avail¬ 
able to any citizen as defined in para¬ 
graph (a) (4) of | 2.1-1. who. during any 
taxable year owns, in whole or in part, a 
vessel or vessels within the scope of 
1 2.1-3 A citizen operating such a ves¬ 
sel or vessels owned by any other person 
or persons can derive no benefit from the 
provisions relating to the nonrecognition 
of gain from the sale or loss of such ves¬ 
sel or vessels so owned, but may establish 
a construction reserve fund in which he 
may deposit earnings from the operation 
of such vessel or vessels. 

id) Applicability of section 511. Sec¬ 
tion 511 of the Act applies only with 
respect to sales or losses of vessels within 
the scope of I 2,1-3 or In respect of earn¬ 
ings derived from the operation of such 
vessels. A loss to be within section 511 
of the Act must be an actual or construc¬ 
tive total loss. Whether there is a total 
loss, actual or constructive, will be de¬ 
termined by the Administration. 

$ 2,1-3 Requirement* as to vewel oper¬ 
ations. 


Section 511 of the Act applies with 
respect to vessels operated in the foreign 
or domestic commerce of the United 
States or in the fisheries of the United 
States and vessels acquired or being con¬ 
structed for the purpose of such opera¬ 
tion. The foreign commerce of the 
United States includes commerce or 
trade between the United States (Includ¬ 
ing the District of Columbia), the terri¬ 
tories and possessions which are em¬ 
braced within the coastwise laws, and a 
foreign country or other territories and 
Possessions of the United States. The 
domestic commerce of the United States 
Includes commerce or trade between 
Port# of the United States and its terri¬ 
tory* and possessions, embraced within 
the coastwise laws and on inland rivers. 
The fisheries include the fisheries of the 
United State# and its territories and pos- 
Section 511 of the Act docs 
not apply to vessels operated in the for¬ 
eign commerce or fisheries of any coun¬ 
try other than the United States. 

8 2.1-4 Application to e*t<tb1i«ih fund. 


^ Person claiming to be entitled 
the benefit# of section 511 of the Act m 
®ake application, In writing, to the A 
®lfi»tratlon for permission to establi 
a construction reserve fund. The app 
*f u °n shall be In such form and su 
•mnee as the Administration may pi 
scribe and shall designate, among oth 
“r** 88 * thc depository or depositor! 

which the taxpayer proposes 
«*Mish the said fund. The origir 
** executed and ve: 
ec by the taxpayer, or if the taxpaj 
a corporation, by one of its princli 
trtplla| te. and shall be accoi 
fn/J * ^ eteht conformed copies wh 
Ned with the Administration. 


g 2.1—5 Tentative authorisation to estab¬ 
lish fund. 

Where the time between the receipt by 
the Administration of the application for 
permission to establish a construction 
reserve fund and the date prior to which 
an amount received from the sale or loss 
of a vessel must be deposited to come 
within the scope of section 511 of the 
Act Is insufficient to permit a determina¬ 
tion of the eligibility of the applicant, 
the Administration may tentatively au¬ 
thorize the establishment of a construc¬ 
tion reserve fund and the deposit of such 
amount therein. Such tentative au¬ 
thorization shall be subject to rescission 
by the Administration If subsequently it 
is determined that the applicant is not 
entitled to the benefits of section 511 of 
the Act, or has not complied with the 
statutory requirements. For example, 
a tentative authorization will be re¬ 
scinded If the Administration ascertains 
that the applicant is not a citizen. Upon 
such determination, the fund shall be 
closed and all amounts on deposit there¬ 
in shall be withdrawn. 

g 2.1-6 E*tttb!i*hmenl of fund. 

(a) Authorization by the Administra¬ 
tion . If the application Is approved by 
the Administration, the Administration 
will adopt Orders authorizing the estab¬ 
lishment of a construction reserve fund 
with the depository or depositories desig¬ 
nated by the taxpayer and approved by 
the Administration. The Orders will 
provide for joint control by the Adminis¬ 
tration and the taxpayer over such fund, 
will set forth the conditions governing 
the establishment and maintenance of 
the fund and the making of deposits 
therein and withdrawals therefrom, and 
will designate the representatives au¬ 
thorized to execute instruments of with¬ 
drawal on behalf of the Administration. 

(b) Resolution or agreement of the 
taxpayer. A certified copy of the Orders 
of the Administration will be furnished 
the taxpayer. If the taxpayer Is a 
corporation, it shall promptly adopt, 
through it 3 board of directors, a resolu¬ 
tion satisfactory in form and substance 
to the Administration, authorizing the 
establishment and maintenance of the 
fund in conformity with the action ol 
the Administration. If the taxpayer is 
not a corporation, it shall promptly 
execute an agreement with the depository 
satisfactory In form and substance to 
the Administration to conform to the 
action of the Administration as set forth 
in the Orders. Certified copies of the 
Orders of the Administration and of the 
resolution of the taxpayer (if it is a 
corporation) will be furnished to the de¬ 
pository by the Admlnlstartlon and the 
taxpayer, respectively, for its guidance 
In maintaining the fund and honoring 
instruments of withdrawal The tax¬ 
payer, if a corporation, shall also furnish 
the Administration with a certified copy 
of Its resolution, or If not a corporation, 
a duplicate original of its agreement with 
the depository. 

(c) Constructive action not recognized. 
Constructive deposits, substitutions or 
withdrawals will not be recognized by the 
Administration in the establishment and 
maintenance of the fund. 


(d) Failure to make deposits as basis 
for termination of fund . In the event 
no deposit Is made Into the fund for 
more than five years, any amounts re¬ 
maining in the fund shall be removed 
from the fund at the discretion of the 
Administration and, if so removed, the 
fund shall be terminated. In the event 
of such termination, see 8 2.1-23 for 
recognition of gain. 

g 2.1-7 Gtrctimalance* permitting rrim- 
bunrmrnt from m construction re¬ 
serve fund. 

(a) Payments prior to establishment 
of fund . If. prior to the establishment of 
a construction reserve fund under the 
regulations in this part, a taxpayer has 
made necessary payments under a con¬ 
tract which satisfies the provisions of the 
regulations in this part and section 511 
of the Act for the construction or acqui¬ 
sition of a new vessel, such taxpayer may. 
If subsequently authorized to establish 
a construction reserve fund under the 
regulations In this part, draw against 
such fund as reimbursement for the 
amount. If any, of other funds which, 
with the approval or ratification of the 
Administration, the taxpayer used for 
making such necessary payments prior 
to the establishment of the fund. 

(b) Payments subsequent to establish¬ 
ment of fund. If. subsequent to the es¬ 
tablishment of a construction reserve 
fund under the regulations In this part, 
the taxpayer has made necessary pay¬ 
ments under a contract which satisfies 
the provisions of the regulations in this 
part and section 511 of the Act for the 
construction or acquisition of a new ves¬ 
sel. such taxpayer may draw against 
such fund as reimbursement for the 
amount, if any, of other funds which, 
with the approval or ratification of the 
Administration, the taxpayer had used 
for the purpose of making such necessary 
payments. 

§ 2.1—8 Investment of fund* In •reun¬ 
ites. 

(a) Obligations of or guaranteed by 
the United States. Interest-bearing di¬ 
rect obligations of the United States, or 
obligations fully guaranteed as to princi¬ 
pal and Interest by the United States, 
may be deposited In the construction re¬ 
serve fund In lieu of cash, may be pur¬ 
chased with cash on deposit In the fund, 
or may be substituted for securities or 
commitment to finance in the fund, sub¬ 
ject to the provisions of paragraph (b) of 
this section. 

(b) Other securities . In cases where 
the taxpayer desires to deposit any se¬ 
curities In the fund in lieu of cash other 
than those of or guaranteed by the 
United States or to purchase such other 
securities with cash on deposit In the 
fund, or to substitute such other securi¬ 
ties for securities or commitment to fi¬ 
nance In the fund, the taxpayer shall 
make written application to the Adminis¬ 
tration and shall not consummate the 
transaction until the written consent of 
the Administration shall have been re¬ 
ceived, The application shall describe 
the securities fully. Every approval by 
the Administration of such application 
shall be conditioned upon agreement by 
the taxpayer forthwith to dispose of such 





603 A 

securities upon subsequent request by 
the Administration. Immediately upon 
the purchase of any securities for deposit 
In the fund, the taxpayer shall advise 
the Administration, giving the date of 
purchase, a description of the securities, 
and the price paid therefor <net. broker¬ 
age and other charges, and gross). 
Ordinarily, the Administration will not 
approve the deposit In the fund In lieu 
of cAsh. or the purchase with cash on 
deposit In the fund or the substitution 
for securities in the fund of securities 
not actively traded In on exchanges reg¬ 
istered under the Securities Exchange 
Act of 1934 (15 U.S.C. ch. 2B>, or securi¬ 
ties which are not legal for investment 
of trust funds. Whenever the Adminis¬ 
tration approves the substitution of other 
securities for securities in the fund, such 
substitution shall be effected only upon 
or after the deposit of the substituted 
securities into the fund. 

(c) Cash . Cash may be substituted 
for amounts which are on deposit In the 
fund in any other form. 

(d) Devalued securities. In the event 
the Administration determines that the 
market value at any date of any securi¬ 
ties In the fund has decreased to a figure 
which is less than 90 percent of the mar¬ 
ket value at the time of deposit into the 
fund, then within 60 days after the tax¬ 
payer receives notice of such determina¬ 
tion the taxpayer shall (except as other¬ 
wise provided in this paragraph) deposit 
into the fund cash or securities In an 
amount equal to the difference between 
the current market value of the devalued 
securities and the market value of such 
securities at the time of their original 
deposit. However. If any securities In the 
fund arc valued at the time of their de¬ 
posit at less than the market value of 
such securities at the time of their de¬ 
posit the taxpayer shall be required to 
deposit only an amount equal to that 
portion of the difference between the 
current market value of the devalued 
securities and the market value of such 
securities at the time of their original 
deposit which bears the same ratio to 
such total difference as the amount at 
which the securities were valued at the 
time of their deposit bears to the market 
value at the time of such deposit. 

§2.1—9 Valuation of aeeuritic* In fund. 

(a) Equivalent values. In cases where 
securities are deposited in the fund in 
lieu of cash, or arc purchased with cash 
on deposit In the fund, or are substi¬ 
tuted for securities In the fund, the 
value of such securities must not be 
less than the amount of cash in lieu of 
which they are so deposited or with 
which they arc so purchased, or the 
value at the time of deposit of the 
securities for which they were so sub¬ 
stituted. If the securities on deposit in 
the fund are replaced by cash from the 
general funds of the taxpayer, the 
amount of cash to be deposited In the 
fund In lieu thereof shall be not less 
than the amount at which such securi¬ 
ties were valued at the time of their 
deposit in the fund. 

(b) Determination of value . <l) For 
the purpose of determining the amount 
in the fund, the value of securities shall 
be their "market value" (which shall be 
the basis for determining value, unless 


RULES AND REGULATIONS 

otherwise agreed to by the administra¬ 
tion) and shall be determined in the 
following manner: 

(t) In instances where no actual pur¬ 
chase is involved, such as the initial 
deposit of securities in the fund in lieu 
of cash, the last sales price thereof on 
the principal exchange on the day the 
deposit was made shall be deemed to 
be the ‘market value" thereof, or, if no 
such sales were made, the “market value" 
thereof will be determined by the Ad¬ 
ministration on such basis as it may 
deem to be fair and reasonable in each 
case. 

(il) In Instances where the purchase 
of securities with cash on deposit in the 
fund Is Involved, “market value" shall 
be the gross price paid (adjusted for ac¬ 
crued Interest): Provided. That If such 
securities are purchased otherwise than 
upon a registered exchange the price 
shall be within the range of transactions 
on the exchange on the date of such 
purchase, or. If there were no such trans¬ 
actions. then the “market value" thereof 
will be determined by the Administration 
on such basis as it may deem to be fair 
and reasonable In each case. 

(2) Purchase-money obligations se¬ 
cured by mortgages on vessels sold or 
irrevocable commitments to finance the 
construction or acquisition of new ves¬ 
sels which are deposited In the construc¬ 
tion reserve fund as provided In l 2.1-13 
ordinarily will be considered as equiva¬ 
lent to their face value. 

§ 2.1-10 Withdrawal* frura fund. 

(a) Withdrawals for obligations or 
liquidation. (1) Checks, drafts, or other 
instruments of withdrawal to meet obli¬ 
gations under a contract for the con¬ 
struction or acquisition of a new vessel 
or vessels or for the liquidation of ex¬ 
isting or subsequently Incurred purchase- 
money Indebtedness, after having been 
executed by the taxpayer, shall be for¬ 
warded to the Administration In Wash¬ 
ington. D.C., with appropriate explana¬ 
tion of the purpose of the proposed with¬ 
drawal. Including properly certified In¬ 
voices or other supporting papers. Such 
Instruments of withdrawal, if payable to 
the Administration, will be deposited by 
the Administration for collection, and the 
proceeds thereof, upon collection, will be 
credited to the appropriate contract with 
the Administration; but If drawn to the 
order of payees other than the Admin¬ 
istration, after countersignature on be¬ 
half of the Administration, will ordi¬ 
narily be forwarded to the payees. 

(2) An amount obligated under a con¬ 
tract for the construction or acquisition 
of a new vessel or vessels or for the liqui¬ 
dation of existing or subsequently in¬ 
curred purchase-money Indebtedness, 
whether the obligor has the entire or a 
partial interest therein within the scope 
of section 511 of the Act, may not. so long 
as the contract or indebtedness continues 
In full force and effect, be withdrawn ex¬ 
cept to meet payments due or to become 
due under such contract or for such 
liquidation. 

(b) Other ictthdrawals. Checks, 
drafts, or other Instruments of with¬ 
drawal executed by the taxpayer for pur¬ 
poses other than to meet obligations 
under a contract for the construction or 
acquisition of a new vessel or vessels or 


for the liquidation of existing or subse¬ 
quently Incurred purchase-money in- 
debtedness, whether the taxpayer has the 
entire or a partial interest therein, ahill 
be drawn by the taxpayer to its own 
order and forwarded to the Administra¬ 
tion in Washington, D.C., with appro¬ 
priate explanation of the purpose of the 
proposed withdrawal. Such withdrawals 
may occur by reason of a determination 
by the Administration that the taxpayer 
is not entitled to the benefits of section 
511 of the Act <see (2.1-5), or that a 
particular deposit has been improperly 
made (see 5 2.1-13), or by reason of the 
election of the taxpayer to make such 
withdrawals. Upon receipt of such 
checks, drafts, or other Instruments of 
withdrawal, the Administration will give 
notice thereof to the Commissioner ol 
Internal Revenue. The Commissioner 
will advise the Administration of the re¬ 
ceipt of the notice and the date U wi* 
received. The Administration shall not 
countersign such checks, drafts, or other 
instruments of withdrawal or transmit 
them to the taxpayer until the expiratkc 
of 30 days from the date of receipt of 
the notice by the Commissioner, unka 
the Commissioner or such official of the 
Internal Revenue Service as he may 
designate for the purpose consents in 
writing to earlier countersignature by 
the Administration and transmittal to 
the taxpayer. Upon the expiration of 
such 30-day period, or prior thereto if the 
aforesaid consent of the Commissioner 
has been obtained, the Administration 
will countersign the check, draft, or other 
instrument of withdrawal and forward 
It to the taxpayer. 

(c) Inapplicability to certain transi¬ 
tions. The provisions of this section 
shall not be applicable to transaction* 
deemed to be withdrawals by reason of 
the sale of securities held in the fund for 
an amount less than the market value 
thereof at the time of their deposit (see 
8 2.1-23), nor to the cancellation of on 
Irrevocable commitment deposits in the 
fund, upon proof satisfactory to the Ad¬ 
ministration that the terms of such com¬ 
mitment have been fully satisfied 

§2.1-11 Time depotiu. 

Deposits in the construction reserve 
fund not Invested in securities may be 
placed in time deposits when, in the judg¬ 
ment of the taxpayer, it Is desirable aD “ 
feasible so to do. The taxpayer shnfl 
promptly advise the Administration ro 
any time deposit arrangement* mode 
with the depository. The Administration 
reserves the right at any time to require 
the termination or modification of aW 
such arrangements. With prior approve 
of the Administration a time deposit msj 
be made in a depository other than tw 
one with which the construction reuerre 
fund is established. 

§ 2 . 1-12 Election a* to nonrtrofnit** 
of gain. 

ia) Election requirements. As a P*£ 
requisite to the nonrecognltion of tfain 
the sale or loss of a vessel (or of * 
Interest therein) for Federal income 
purposes, the taxpayer, after 
tng a construction reserve fund, mu5 
make an election with respect to suen 
vessel or interest in the manner set f orui 
in this paragraph. 
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i 1 ) in ventral. Except as provided In 
subparagraph <2> of this paragraph, the 
election must be made in the taxpayer s 
Federal income tax return (or, In the case 
of a partnership, in the partnership re¬ 
turn of income) for the taxable year In 
which the gain with respect to the sale or 
law of the vessel is realized. The election 
as to the nonrecognifcion of gain shall be 
shown by n statement to that effect, sub¬ 
nutted as a part of, and attached to, the 
return. The statement, which need not 
be on any prescribed form, shall set forth 
a computation of the amount of the re¬ 
alized cfoln. the Identity of the vessel, the 
nature and extent of the taxpayer's Inter¬ 
est therein, whether such vessel was sold 
or lost and the date of sale or loss, the 
full sale price or full amount of indem¬ 
nity. and the amount and dnte of each 
payment thereof, the basis for tax pur¬ 
poses and any other data affecting the 
determination of the realized gain. 

(2' Certain Government payments. In 
case a vessel is purchased or requisi¬ 
tioned by the United States, or is lost, in 
any taxable year and the taxpayer re¬ 
ceives payment for the vessel so pur¬ 
chased or requisitioned, or receives from 
the United States indemnity on account 
of such loss, subsequent to the end of such 
taxable year, the taxpayer shall make his 
election by filing notice thereof with the 
Commissioner of Internal Revenue. 
Washington, D.C.. 20224, prior to the ex¬ 
piration of 60 days after receipt of the 
payment or indemnity. The taxpayer 
shall file a copy of the notice with the 
Secretary, Federal Maritime Board. 
Washington. D.C., 20573, The form of 
the notice of election shall be prepared 
by the taxpayer and shall be substan¬ 
tially as follows: 


D-Hrnojf Relative to Nomucognition or 
Gain Urn>m Srcnorc 511(c)(2), Mkxchant 
Act. 1930 


Pumunt to the provisions of section 511 
(c)(2) of tbs Merchant Marino Act. 1936, as 
omondvq, notice la hereby given that the 
underatgned taxpayer elects that gain in re- 
JP«ct of the sale to the United States, or 
tad ramification received from the United 
otatss on account of the loos, of the vessel 
nnmKl below or shore therein shall not be 
tacognixed. The circumstances Involved in 
the computation of such gain are os follows: 


Koine ana other Identification of vessel_ 

*ature and extent of the taxpayer's Interest 


Mature of disposition, to., sale or loss_ 

Data of disposition_ 

run wile price or full amount of Indemnity 

received by taxpayer.. 1 

Amount and date at each payment of sale 
At*/.. 0? indemnity received by taxpayer ™ 
A»oum and date of each previous deposit of 
* Klch payments in 
furni_ 


construction reserve 


Id * n ^^ tlon ol each check or other Instni- 
b y "hlch payment made to tax- 

T, »x basis of taxpayer's Interest In vessel -_ 

A nr rnl!** affecting the determination 
Amount of gain (submit computation) _ 


By .. 

i Date of execution) 
Ko. 82 -_ii 


(Name of taxpayer) 


§ 2.1—13 Deposit of proceed* of aalea or 
indemnities. 

(a) Manner o/ deposit. The deposit 
required by section 511 of the Act must 
be made In a construction reserve fund 
established with a depository or deposi¬ 
tories approved by the Administration 
and subject to the joint control of the 
Administration and the taxpayer. It Is 
not necessary to establish a separate 
fund with respect to each vessel or share 
In a vessel sold or lost. 

(b) Amount of deposit. With respect 
to any vessel sold or lost, or a share 
therein, the depo6it must be In an 
amount equal to the "net proceeds" of 
the sale, or the "net Indemnity" for the 
loss. By "net proceeds" and "net In¬ 
demnity" Is meant (1) the depositor's 
Interest in the adjusted basis of the 
vessel plus <2) the amount of gain which 
would be recognized for tax purposes 
in the absence of section 511 of the 
Act. In determining "net proceeds", 
the amount necessarily paid or incurred 
for brokers* commissions is to be de¬ 
ducted from the gross amount of the 
sales price. In the event the taxpayer 
Is an affiliate or associate of the buyer, 
the amount of the sales price shall not 
exceed the fair market value of the vessel 
or vessels sold as determined by the 
Administration. In such case the tax¬ 
payer shall furnish evidence sufficient, 
in the opinion of the Administration, 
to establish that the sales price is not 
in excess of the fair market value. In 
determining "net indemnity", the 
amount necessarily paid or Incurred 
purely for collection, or rate of exchange 
discounts on the payment, of the In¬ 
demnity Is to be deducted from the gross 
amount of collectible Indemnity. In 
case of the sale or loss of several vessels 
or share therein, a deposit of the "net 
proceeds" or "net Indemnity" with re¬ 
spect to one or more of the vessels or 
shares is permissible. Where several 
vessels or shares are sold for a lump 
sum, the "net proceeds" allocated to each 
vessel or share shall be determined in 
accordance with any reasonable rule 
satisfactory to the Commissioner of In¬ 
ternal Revenue. The taxpayer must 
deposit the full amount of each payment 
(Including cash, notes, or other evidences 
of indebtedness) as a single deposit In the 
construction reserve fund. A payment 
divided between two or more deposi¬ 
tories will be regarded as a single 
deposit. Amounts received by the tax¬ 
payer prior to the date of consummation 
of the sale of the vessel shall be con¬ 
sidered as having been received by the 
taxpayer at the time the sale Is con¬ 
summated. 

(c) Purchase-money obligations. 
Where the proceeds from the sale of a 
vessel include purchase-money obliga¬ 
tions. such obligations together with the 
entire collateral therefor, or. in the case 
of deposit of the proceeds of a share in 
the vessel, a proportionate part of the 
obligations and collateral as determined 
by the Administration, shall be depos¬ 
ited, with the remainder of the proceeds, 
in the construction reserve fund as a 
part of the "net proceeds". The depos¬ 
itory shall receive payment of all 


amounts due on such purchase-money 
obligations and such amounts shall be 
placed in the fund in substitution for 
the portion of the obligations paid. All 
installments of purchase-money obli¬ 
gations shall be paid directly into the 
fund by the obligor. In the event any 
such installment is not so deposited, the 
Administration, at any time after the 
due date, may require the taxpayer to 
deposit an amount equal to such install¬ 
ment. If the taxpayer so desires, he may 
deposit in the construction reserve fund 
cash or approved securities in an amount 
equal to the face value of any purchase- 
money obligations In Ueu of depositing 
such obligations. 

<d> Vessel subject to mortgage at time 
of sale or loss. Where a vessel Is subject 
to a mortgage or other encumbrance at 
the time of its sale or loss and the tax¬ 
payer actually receives only an amount 
representing the equity therein or a 
share in such equity corresponding to 
his share in the vessel, he shall deposit 
in the construction reserve fund such 
amount and concurrently therewith 
other funds in an amount equal to the 
difference between the amount received 
and the "net proceeds" or "net indem¬ 
nity". Such other funds may be in the 
form of cash, or. subject to the approval 
of the Administration, U) interest- 
bearing securities, or (2) an irrevocable 
and unconditional commitment to fi¬ 
nance the construction or acquisition of 
a new vessel in whole or In part by an 
obligor approved by the Administration 
in on amount equal to the amount by 
which the "net proceeds'* exceed the 
cash or securities deposited in the fund. 

<e) Unauthorized deposits. A deposit 
which is not provided for by section 5U 
of the Act shall, without unreasonable 
delay, be withdrawn from the fund and 
tax liability will be determined as though 
such deposit had not been made. <8ee 
18 2.1-10 and 2.1-24.) 

§ 2.1—14 Deposit of earning* and re¬ 
ceipt*. 

(a) Earnings. A citizen may deposit 
all or any part of earnings derived from 
the operation, within the scope of 
8 2.1-3. of a vessel or vessels owned either 
by himself or any other person, if such 
earnings are intended for construction 
or acquisition of new vessels. Such 
earnings may Include payments received 
by an owner, as compensation for use of 
his vessel, from other persons by whom it 
is so operated. Earnings from other 
sources may not be deposited. The 
earnings from operation of vessels 
which are eligible for deposit are the net 
earnings determined without regard to 
any deduction for depreciation, obsoles¬ 
cence. or amortization with respect to 
such vessels. 

(b> Receipts . Receipts from depos¬ 
ited funds. In the form of interest or 
otherwise, may be deposited. 

$ 2.1-13 Time for ranking deposit*. 

(a) Proceeds of sale or ijidemniftca - 
lion. Deposit s of amounts representing 
proceeds of the sale or indemnification 
for loss of a vessel or share therein must 
be made within 60 days after receipt by 
the taxpayer. 
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(b) Earnings and receipts . Earnings 
and receipts for the taxable year may be 
deposited at any time. (See f 2.1-14.) 

g 2.1-16 Tux liability n« to earning* de¬ 
posited. 

Deposit in the construction reserve 
fund of earnings from the operation of 
a vessel or vessels, or receipts, in the 
form of interest or otherwise, with re¬ 
spect to amounts previously deposited 
does not exempt the taxpayer from tax 
liability with respect thereto nor post¬ 
pone the time such earnings or receipts 
are includible in gross Income. Earn¬ 
ings and receipts deposited in a construc¬ 
tion reserve fund established in accord¬ 
ance with the provisions of section 511 
of the Act and the regulations in this 
part will be deemed to have been accu¬ 
mulated for the reasonable needs of the 
business within the meaning of part 1 
(section 531 and following), subchapter 
O. chapter 1 of the Internal Revenue 
Code of 1954. so long as the requirements 
of section 511 of the Act and the regula¬ 
tions in this part are satisfied relative 
to the use of the fund in the construc¬ 
tion. reconstruction, reconditioning, or 
acquisition of new vessels, or for the 
liquidation of purchase-money indebted¬ 
ness on such vessels. For Incurrence of 
tax liability due to noncompliance with 
the requirements of section 511 of the 
Act and the regulations in this part with 
respect to deposits in the construction re¬ 
serve fund, see the provisions of 1 2.1-23. 

§ 2.1—17 B«ti» of new veuei. 

The basis for determining gain or loss 
and for depreciation for the purpose of 
the Federal income tax with respect to a 
new vessel constructed, reconstructed, re¬ 
conditioned, or acquired by the taxpayer, 
or with respect to which purchasc-moncy 
indebtedness is liquidated as provided in 
section 511cg) of the Act. with funds de¬ 
posited in the construction reserve fund, 
is reduced by the amount of the unrecog¬ 
nized gain represented in the funds allo¬ 
cated under the provisions of the regula¬ 
tions in this part to the cost of such 
vessel. (See i 2.1-18.) 

§ 2.1—18 Allocation of gain for tax ptir- 
poa aa . 

(a) General rules of allocation. As 
provided in f 2.1-17. if amounts on de¬ 
posit In a construction reserve fund arc 
expended, obligated, or withdrawn for 
construction, reconstruction, recondi¬ 
tioning, or acquisition of new vessels, or 
for the liquidation of purchase-money 
indebtedness of such vessels, the portion 
thereof which represents gain shall be 
applied in reduction of the basis of such 
new vessels. The rules set forth below 
In this paragraph shall apply in allocat¬ 
ing the unrecognized gain to the amounts 
so expended, obligated, or withdrawn: 

(1) If the “net proceeds’* of a sale or 
"net indemnity’* in respect of a loss are 
deposited in more than one deposit, the 
portion thereof representing unrecog¬ 
nized gain shall be considered as having 
been deposited first. 

(2) Amounts expended, obligated, or 
withdrawn from the construction re¬ 
serve fund shall be applied against 
amounts deposited in the order of deposit. 

t3) If any deposit consists in part of 


gain not recognized under section 511(c) 
of the Act. then any expenditure, obliga¬ 
tion, or withdrawal applied against such 
deposit shall be considered to consist of 
gain in the same proportion that the part 
of the deposit which constitutes gain 
bears to the total amount of the deposit. 

(b) Date of obligation . The date 
funds are obligated under a contract for 
the construction, reconstruction, recon¬ 
ditioning. or acquisition of new vessels, 
or for the liquidation of purchase-money 
indebtedness on such vessels, rather than 
the date of payment from the fund, will 
determine the order of application 
against the deposits in the fund. When 
a contract for the construction, recon¬ 
struction, reconditioning, or acquisition 
of new vessels, or for the liquidation of 
purchase-money indebtedness on such 
vessels is entered into, amounts on 
deposit in the construction reserve fund 
will be deemed to be obligated to the 
extent of the amount of the taxpayer's 
liability under the contract. Deposits 
will be deemed to be so obligated in the 
order of deposit, each new contract obli¬ 
gating the earliest deposit not previously 
expended, obligated, or withdrawn. If 
the liability under the contract exceeds 
the amount In the construction reserve 
fund, the contract will be deemed to 
obligate, to the extent of that part of 
such excess not otherwise satisfied, the 
earliest deposit or deposits thereafter 
made. 

(c) Illustration. The foregoing rules 
are illustrated in the following example: 

Example. (I) A taxpayer who makes hU 
returns on the calendar year basis sells » 
vessel In 1053 for $1,000,000. realising a gain 
of $400,000. Payment of $100,000 Is received 
in March 1963 when the contract Is signed, 
and the balance of $900,000 U received In 
June 1963 on delivery of the vessel. The 
$1,000,000 Is deposited in a construction 
reserve fund In July 1963. In December 1963. 
the taxpayer also deposits $160,000. repre¬ 
senting earnings of that year. In 1064, be 
sells another vessel for $1,000,000, realising 
a gain of $250,000. The sale price of $1,000.- 
000 is received on delivery of the vessel In 
February 1964. and deposited In the con¬ 
struction reserve fund In March 1964. In 
September 1964, the taxpayer purchases far 
cash out of the construction reserve fund a 
new vessel for $1,760,000. To the cost of this 
vessel must be allocated tbe 1963 deposits of 
$1,150,000 and $600,000 of the March 1964 
deposit. This leaves In the fund $400,000 of 
the March 1964 deposit. The amount of the 
unrecognized gain to be applied against tbe 
basis of the new vessel 1* $550,000, computed 
as follows: Gain of $400,000 represented In 
the 1963 deposits, plus the same proportion 
of the $250,000 gain represented In the 
March 1964 deposit ($1,000,000) which the 
amount ($600,000) allocated to the vessel Is 
of the amount of the depoclt, U., $400,000 
plus 600,000/1.000.000 of $250,000 or $150,000. 
a total of $550,000. This reduces the basis 
of the new vessel to $1,200,000 ($2,750,000 less 
$550,000). 

(2) In 1965, the taxpayer sells a third 
vessel for $3,000,000. realizing a gain of $900.- 
000. The $3,000,000 Is received and deposited 
in the construction reserve fund In June 
1965, making a total In the fund of $3,400,- 
000. In December 1965. the taxpayer con¬ 
tracts for the construction of a second new 
vessel to cost a maximum of $3,200,000. 
thereby obligating that amount of the fund, 
and in June 1966, receives permission to 
withdraw the unobligated balance amount¬ 
ing to $200,000. To the cost of the second 


new vessel must be allocated the $400,000 
balance of the March 1964 deposit and |2.- 
800,000 of the June 1965 deposit. The un¬ 
recognised gain to be applied against the 
basis of such new vessel Is that proportion o< 
the gain represented in each deposit vnich 
the portion of the deposit allocated to tht 
vessel bears to the amount of such deposit. 
i.e^ 400.000/1,000.000 Of $250,000. or 5100- 
000 plus 2.800.000/3.000.000 of $900000. or 
$840,000 making a total of $940,000 Tbt 
$200,000 withdrawal Is applied against the 
June 1966 depoalt and the portion thereof 
which represents gain will be reoognized ss 
income tor 1965, the year In which realized 
Tbe computation of the recognised gain is 
as follows: 200.000/3.000.000 of $900,000. or 
$60,000. 

§ 2,1-19 Requirements as to new ve**cU. 

(a) Requirements. For the purposes 
of section 511 of the Act and the regula¬ 
tions In this part, the new vessel must 
be— 

(1) Documented under the law*, of 
the United States when it is acquired by 
the taxpayer, or the taxpayer must agree 
that when acquired it will be documented 
under the laws of the United States: 

(2) (i) Constructed in the United 
States after December 31, 1939, or (ii) its 
construction has been financed under 
Title V or Title VII of the Act. or Oil) 
its construction has been aided by $ 
mortgage insured under Title XI of the 
Act; and 

(3) Either (i> of such type. size, and 
speed as the Administration determines 
to be suitable for use on the high seas or 
Great Lakes in carrying out the purposes 
of the Act. but of not less than 2,000 gross 
tons or of less speed than 12 knots, ex¬ 
cept that a particular vessel may be of 
lesser tonnage or speed if the Adminis¬ 
tration determines and certifies that tbe 
particular vessel Is desirable for use by 
the United States in case of war or na¬ 
tional emergency, or (ii> constructed to 
replace a vessel or vessels requisitioned 
or purchased by the United 8taU *. in 
which event it must be of such type, 
size, and speed as to constitute a suit¬ 
able replacement for the vessel requisi¬ 
tioned or purchased, but If a vessel al¬ 
ready built is acquired to replace a vessel 
or vessels requisitioned or purchased by 
the United 8tates, such vessel must meet 
the requirements set forth to subdivision 
(i) of this subparagraph. Ordinarily, 
under subdivision (i) of this subpara¬ 
graph. a vessel constructed more than 
five years before the date on which de¬ 
posits in a construction reserve fund are 
to be expended or obligated for ncq ul ^: 
tlon of such vessel win not be considered 
suitable for use in carrying out the pur¬ 
pose of tile Act. except that the five-year 
age limitation provided above in th» 
sentence shall not apply to a vessel to 
be reconstructed before being placed in 
operation by the taxpayer. 

(b) Time of construction. A vessel 

will be deemed to be constructed alter 
December 31. 1939. only if construction 
was commenced after that date- Sub¬ 
ject to the provisions of this sec tlon ; h J 
new vessel may be newly built * or ^ 
taxpayer, or may be acquired after U » 
buUt. . 

(c> Replacement of vessels. It is 
necessary that vessels shall be replaces 
vessels for vessel. The new vessels inAJ 
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be more or less in number thsn the re¬ 
placed vessels, provided the other re¬ 
quirements of this section are met. 


§2.1-20 Ohligalioci of drpo«4D). 

r*) Time lor obligation. Within 
three years from the date of any deposit 
in a construction reserve fund, unless 
extension is granted as provided in f 2.1- 
22, such deposit must be obligated under 
a contract for the construction or acqui¬ 
sition of a new vessel or vessels (or in 
the discretion of the Administration for 
s share therein), with not less than 12% 
percent of the construction or contract 
price of the entire vessel or vessels 
Actually paid or irrevocably committed 
on account thereof or must be expended 
or obligated for the liquidation of exist¬ 
ing or subsequently incurred purchase- 
money Indebtedness to persona other 
than a parent company of, or a company 
affiliated or associated with, the mort¬ 
gagor on a new vessel or vessels. 
Amounts on deposit in a construction 
reserve fund will be deemed to be obli¬ 
gated for expenditure when a binding 
contract of construction or acquisition 
has been entered into or when purchase- 
money indebtedness has been incurred 
and. if obligated under a contract of con¬ 
struction or acquisition, will be deemed 
to be irrevocably committed when due 
and payable in accordance with the terms 
of the contract of construction or acquisi¬ 
tion. 


<b> Requirement* for obligation. Un¬ 
less otherwise authorized by the Admin¬ 
istration, contracts for the construction 
of new vessels must be for a fixed price, 
or provide for a base price that may be 
adjusted for changes in labor and ma¬ 
terial costs not exceeding 15 percent of 
the base price. The fixed or base price, 
as the case may be. shall be fair and 
reasonable as determined by the Mari¬ 
time Administration. Any financial or 
other Interests between the taxpayer and 
the contractor shall be disclosed to 
we Administration by the taxpayer. 
Plans and specifications for the new 
▼wsel or vessels must be approved by the 
Administration to the extent it deems 
necessary. A deposit In a construction 
nntrvc fund may be expended or obli¬ 
gated for expenditure for procurement 
under an acquisition or construction con¬ 
tract of a part Interest in a new vessel 
or vessels only after obtaining the writ¬ 
ten consent of the Administration. The 
granting of such consent shall be en- 
urely in the discretion of the Adminis¬ 
tration and it may impose such condi- 
Uff* respect thereto as it may deem 
or advisable for the purpose of 
carrying out the provisions of section 511 
* , . Ac ^ Applications for such con- 
wt ahati be executed in triplicate, and, 
tw" 1 J*?* 1 eight conformed copies 
ere °f- ftl*d with the Administration. 

§ 2*1-21 I’rriod for roiutruelion of err* 

n»m vr*i*U. 


nc T vessel constructed otherwise 
S°a^ Br - lhe Pulsions of Title V ol 
001 Purofrawd from the Ad- 
IW £ must > within six month* 
trxrf ^ **** of lhe construction con- 

tfi ^ t*™ of an * cx ‘ 

nXl £ ***leted to the extent ol 
• » than 5 percent as estimated b) 


the Administration and certified by it to 
the Secretary of the Treasury. In case 
of a contract covering more than one 
vessel it will be sufficient if one of the 
vessels Is 5 percent completed within the 
six months* period from the date of the 
contract or within the period of any ex¬ 
tension. and so certified. All construc¬ 
tion must be completed with reasonable 
dispatch as determined by the Admin¬ 
istration. If. for causes within the con¬ 
trol of the taxpayer, the entire construc¬ 
tion is not completed with reasonable 
dispatch, the Administration will so 
certify to the Secretary of the Treasury. 
For the effect of such certification, see 
* 2.1-23. 

§ 2.1-22 Time extension* for r&pciuU* 
turr or obligation. 

(a) Extensions . The Administration, 
upon application and a showing of proper 
circumstances. (1) may allow an exten¬ 
sion of time within which deposits shall 
be expended or obligated, not to exceed 
one year, and upon a second application 
received before the expiration of the first 
extension, may allow an additional ex¬ 
tension not to exceed one year, and (2) 
may allow an extension or extensions of 
time within which five percent of the 
construction shall have been completed 
as provided in f 2.1-21 not to exceed one 
year in the aggregate, and (3) may allow 
any other extensions that may be pro¬ 
vided by amendment to the Act. 

<b> Application required . A taxpayer 
seeking an extension of time shall make 
application therefor, and transmit it 
with an appropriate statement of the 
circumstances, including the reasons 
justifying the requested extension or ex¬ 
tensions. and appropriate documents in 
substantiation of the statement, to 
the Administration. The Administra¬ 
tion will notify the Commissioner of 
Internal Revenue of any extension 
granted. In case an application for ex¬ 
tension is denied, the taxpayer will be 
liable for delay as though no application 
had been made. 

§ 2.1-23 !N'onro«npli*ftrc with require¬ 
ments. 

(a> Noncompliance . The amount of 
the gain which is that portion of the 
construction reserve fund otherwise con¬ 
stituting taxable income under the law 
applicable to the taxable year In which 
such gain was realized shall be included 
In the taxpayer's gross income for such 
taxable year for Income or excess-profits 
tax purposes. If— 

(1) A portion of such fund is with¬ 
drawn for purposes other than— 

(1) The construction, reconstruction, 
reconditioning, or acquisition of a new 
vessel; or 

<ii) The liquidation of existing or sub¬ 
sequently Incurred purchase-money In¬ 
debtedness to persons other than a 
parent company of, or a company 
affiliated or associated with, the mort¬ 
gagor on a new vessel or vessels; or 

(2) The taxpayer fails to comply with 
the requirements of section 511 of the 
Act or the regulations in this part relat¬ 
ing to the utilization of construction re¬ 
serve funds in the construction, recon¬ 
struction, reconditioning, or acquisition 
of a new vessel, or the liquidation of pur¬ 


chase-money indebtedness on such a 
vessel. 

If securities on deposit in & construction 
reserve fund are sold and the amount 
placed in the fund in lieu thereof is less 
than the value of the securities at the 
time of their deposit, the difference be¬ 
tween such market value and the 
amount placed in the fund in lieu of the 
securities will be deemed to have been 
withdrawn. With respect to the substi¬ 
tution of new financing in the case of an 
irrevocable commitment, see paragraph 
id) of §2.1-13. 

(b) Amount recognized. In the event 
of noncompUance with the prescribed 
conditions relative to any contract for 
construction, reconstruction, recondi¬ 
tioning, or acquisition of new vessels, or 
for the liquidation of purchase-money 
indebtedness on such vessels, recogni¬ 
tion will extend to the entire amount of 
the gam represented in that portion of 
the construction reserve fund obligated 
under such contract. Thus, if the Ad¬ 
ministration determines and certifies to 
the Secretary of the Treasury that for 
causes within the control of the taxpayer 
construction under a contract is not 
completed with reasonable dispatch, the 
entire amount of the gain represented in 
the portion of the construction reserve 
fund obligated under the contract wfll 
be recognized even though all other con¬ 
ditions have been satisfied. In case of 
noncompUance with the requirements of 
section 511 of the Act or the regulations 
in this part, see the provisions of 
§ 2.1-18 as to the allocation of gain. 

(c) Unreasonable accumulation. Non- 
cotnpHance with the provisions of sec¬ 
tion 511 of the Act or the regulations in 
this part relative to the utilization of 
the deposited amounts may slso. inas¬ 
much as the provision of section 511(f) 
of the Act Is then Inapplicable, warrant 
an examination to ascertain whether 
such amounts constitute an unreason¬ 
able accumulation of earnings and 
profits within the meaning of part I 
(section 531 and following), subchaptcr 
O, chapter 1 of the Internal Revenue 
Code of 1954, or corresponding pro¬ 
visions of prior law. If amounts are 
deposited and the fund maintained in 
good faith for the purpose of construc¬ 
tion. reconstruction, reconditioning, and 
acquisition of new vessels, or for the 
liquidation of purchase-money indebted¬ 
ness on such vessels, such amounts will 
be deemed to have been accumulated 
for the reasonable needs of the business. 

§ 2.1-24 Extent of tux liability. 

(a> Declared value excess-profits tax. 
Gain which is includible in gross income 
under § 2.1-23 shall be included in gross 
income for all income and excess-profits 
tax purposes, but not for the purposes 
of the declared value excess-profits tax 
and the capital stock tax as provided 
in section 511(1) of the Act. In lieu of 
any adjustment with respect to such de¬ 
clared value excess-profit* tax. there is 
imposed for any taxable year ending 
on or before June 30, 1945, in which the 
gain is realized an additional tax of 1.1 
percent of the amount of the gain. No 
additional capital stock tax liability is 
incurred. 
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(b) Improper deposits. In the case of 
deposits in the construction reserve fund 
of amounts derived from sources other 
than those specified in section 511 of the 
Act, or in the case of failure to deposit 
an amount equal to the ’’net proceeds” 
or “net indemnity” within the period 
prescribed in section 511(c) of the Act 
and 12.1-15, the taxpayer obtains no 
suspension or postponement of any tax 
liability and the tax is collectible with¬ 
out regard to the provisions of section 
611(0 of the Act. 

(c) Time for filing claim subsequent 
to election under section 511(c)(2). If 
an election is made under section 611 
(c) (2) of the Act. and paragraph (a) <2) 
of | 2.1-12, and If computation or re- 
computation in accordance therewith is 
otherwise allowable but is prevented, on 
the date of filing of notice of such elec¬ 
tion. or within six months thereafter, 
by any statute of limitation, such com¬ 
putation or recomputation nevertheless 
shall be made notwithstanding such 
statute if a claim therefor Is filed within 
six months after the date of making such 
election. If as the result of such compu¬ 
tation or recomputation an overpayment 
Is disclosed, a claim for refund on Form 
843 should also be filed within such six 
months* period. 

§ 2.1-25 A**r*Mticnt und collection of 
deficiencies. 

Any additional tax, including the 1.1 
percent amount imposed by section 
511(1) of the Act. due on account of 
withdrawal from a construction reserve 
fund, or failure to comply with section 
511 of the Act or the regulations in this 
part, is collectible as a deficiency. In¬ 
terest upon such deficiency will run from 
the date the withdrawal or noncom¬ 
pliance occurs. The amount of any de¬ 
ficiency. including interest and addi¬ 
tions to the tax, determined as a result 
of such withdrawal or noncompliance, 
may be assessed, or a proceeding In court 
for the collection thereof may be begun 
without assessment, at any time and 
without regard to any period of limita¬ 
tions or any other provisions of law or 
rule of law. including the doctrine of res 
Judicata. 

§ 2.1-26 Report* by taxpayer*. 

(a) Information required. With each 
Income tax return filed for a taxable year 
during any part of which a construction 
reserve fund is In existence the taxpayer 
shall submit a statement setting forth 
a detailed analysis of such fund. The 
statement, which need not be on any 
prescribed form, shall Include the fol¬ 
lowing information with respect to the 
construction reserve fund: 

(1) The actual balance in the fund at 
the beginning and end of the taxable 
year; 

(2) The date, amount, and source of 
each deposit during the taxable year; 

(3) If any deposit referred to in sub- 
paragraph (2) of this paragraph con¬ 
sists of proceeds from the sale, or in¬ 
demnification of loss, of a vessel or share 
thereof, the amounts of the unrecognized 
gain; 

(4) The date, amount, and purpose of 
each expenditure or withdrawal from the 
fund; and 


RULES AND REGULATIONS 

<5> The date and amount of each con¬ 
tract, under which deposited funds arc 
deemed to be obligated during the tax¬ 
able year, for the construction, recon¬ 
struction, reconditioning, or acquisition 
of new vessels, or for the liquidation of 
purchase-money indebtedness on such 
vessels, and the identification of such 
vessels. 

(b) Records required. Taxpayers 
shall keep such records and make such 
additional reports as the Commissioner 
of Internal Revenue or the Administra¬ 
tion may require. 

§2.1-27 Controlled corporation. 

For the purpose of section 511 of the 
Act and the regulations in this part a 
new vessel is considered as constructed, 
reconstructed, reconditioned, or acquired 
by the taxpayer If constructed, recon¬ 
structed, reconditioned, or acquired by a 
corporation at a time when the taxpayer 
owns not less than 95 percent of the total 
number of shares of each class of stock 
of the corporation. 

§ 2.1-28 \iiniini»lr«livc jurisdiction. 

Sections 2.1-3 to 2.1-11, inclusive, 
S$ 2.1-13 to 2.1-15. inclusive, and li 2.1- 
19 to 2.1-22, inclusive, deal primarily 
with matters under the jurisdiction of 
the Administration. Sections 2.1-12, 
2.1-16 to 2.1-18, inclusive, and H 2.1-23 
to 2.1-27, inclusive, deal primarily with 
matters under the jurisdiction of the 
Commissioner of Internal Revenue. 
Generally, matters relating to the es¬ 
tablishment. maintenance, expenditure, 
and use of construction reserve funds 
and the construction, reconstruction, re¬ 
conditioning, or acquisition of new ves¬ 
sels are under the jurisdiction of the 
Administration; and matters relating to 
the determination, assessment, and col¬ 
lection of taxes arc under the jurisdic¬ 
tion of the Commissioner of Internal 
Revenue. Correspondence should be ad¬ 
dressed to the particular authority hav¬ 
ing jurisdiction in the matter. 

IF\R. Doc. 65-4496; Filed. Apr 28. 1965; 

8:48 a m.l 


Title 47—TELECOMMUNICATION 

Chapter I—Federal Communications 
Commission 

|FCC 65-335; Docket Noe. 14896. 15233J 

PART 21—domestic public radio 

SERVICES (OTHER THAN MARITIME 
MOBILE) 

PART 91—INDUSTRIAL RADIO 
SERVICES 

Miscellaneous Amendments 

In the matter of amendment of Sub¬ 
part L. Part 11, u to adopt rules and 
regulations to govern the grant of au¬ 
thorizations in the Business Radio Serv¬ 
ice for microwave stations to relay tele- 


>• Subsequent to the institution of the** 
proceedings. Part 11 redesignated a* Part 
91. 


vision signals to community antenna 
systems. Docket No. 14895; amendment 
of 8ubpart I, Part 21, to adopt rules and 
regulations to govern the grant of au¬ 
thorizations in the Domestic Public 
Polnt-to-Point Microwave Radio Service 
for microwave stations used to relay 
television broadcast signals to com¬ 
munity antenna television systems, 
Docket No. 15233. 

First Report and Order . 1. These pro- 

ceodings aro directed to the policies wt 
will follow in authorizing private and 
common carrier microwave station* foe 
the purpose of relaying television signals 
to community antenna television 
(CATV) systems/* The fundamental 
question we consider in these dockets is 
not whether to withhold such authoriza¬ 
tions entirely, either generally or in spe* 
cific situations. It Is rather whether we 
should Impose by rule certain conditions 
upon microwave grants designed to limit 
and regulate the manner In which CATV 
competes with the basic, ofl-the-alr tele¬ 
vision broadcast service to which it is an 
adjunct. 

2. The proceedings were Instituted by 
a notice of proposed rule making in 
Docket No. 14895. issued on December 14. 
1962, which proposed rules applicable to 
private CATV microwave stations In the 
Business Radio Service (27 P.R. 12586). 
In essence, we proposed to condition 
grants to CATV systems located within t 
specified coverage contour of any tele¬ 
vision broadcast station to require that, 
upon the station’s request, the system 
must (1) carry the station’s signal with¬ 
out material degradation and (2) avoid 
duplication of the station's programing 
either simultaneously or within a rea¬ 
sonable time period. After receiving 
comments and reply comments on tills 
proposal, and following the Cartel 
Mountain decision,* we issued (on Dec. 
13, 1963) a further notice of proposed 
rule making in Docket No, 14895 and s 
notice of proposed rule making In Docket 
No. 15233 (28 F.R. 13789). The 1963 
notices set forth more definitive pro¬ 
posals along the same lines and made 
them applicable also to grants in the 
Domestic Public Point-to-Point Micro- 
wave Radio Service for common carrier 


« Generally speaking, a CATV system rosy 
be described os a facility which receives and 
amplifies the signals broadcast by oos or 
more television stations and redistribum 
such signals by wire or cable to the home* 
or places of business of subscribing roemben 
of the public for a fee. The role of micro¬ 
wave facilities in the operation of such a 
tem usually consists of the relay of television 
broadcast signals, normally picked up on- 
the-alr at a point some distance from the 
transmitting broadcast antenna, through * 
aeries of one or more radio repeaters to * 
terminal point In or near the community 
served by the CATV, from which term!nsi 
point the signals ore distributed by cable to 
the Individual subscribers. In using micro¬ 
wave service, a CATV operator reach*** 
to obtain signals that cannot be received 1 
means of an off-the-air antenna installation, 
or to obtain better reception of algnals 
can only be received marginally off-thc** 

* Carter Mountain Transmission Corp* 
Federal Communications Commission. 321> * 
2d 359 (C-A.D C.), cert, den., 375 U S 
(1963). 
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stations used to relay television signals 

to CATV systems." 

3. Our various notices have produced 
numerous and voluminous comments 
from Interested persons, including ex¬ 
tensive factual studies by the National 
Community Television Association 
i NCTA) — representing CATV lnter- 
ests— and by the National Association 
of Broadcasters (NAB)—representing 
broadcaster Interests. During the pro¬ 
ceedings. we have also conducted our 
own special study of issues related to 
CATV, utilizing the services of an eco¬ 
nomic consultant. Dr. Martin Seiden.* 
And we have engaged in a series of con¬ 
sultations with representatives of the 
NCTA, the NAB, and other affected in¬ 
terests, with reference to the form and 
nature of legislation which might be pro¬ 
posed to the Congress on the subject of 
CATV .systems generally, including sys¬ 
tems which use microwave relay service 
and those which rely exclusively upon 
olf-thc-air signals. 

4. In the roughly 2-year period during 
which these proceedings have been pend¬ 
ing, It has become apparent that the 
nationwide growth of CATV poses Issues 
going beyond those with which we are 
concerned here —l.e.. the carriage of local 
television signals and avoidance of pro¬ 
gram duplication by CATVs which rely 
upon microwave service. In response to 
these broader issues, we have today taken 
certain actions: (1) We have determined 
as an initial matter that the Communi¬ 
cations Act vests in this agency appro¬ 
priate rule making authority over all 
CATV systems, Including those which do 
not use microwave relay service (the so- 
called “off-thc-air" systems). We have 
issued a notice of proposed rule making 
calling for comments on the jurisdic¬ 
tional issue and proposing rules govern¬ 
ing the carriage and nonduplication of 
locai television signals by all such sys¬ 
tem* <FCC 65-334, Part I). <2) Recog¬ 
nizing the need for more definitive in¬ 
formation on a wide range of Issues 
which go beyond the carriage and non- 
duplication of local signals by CATV 
systems, we have also issued a notice of 
inquiry and proposed rule making look¬ 
ing toward the development of an ap¬ 
propriate record on these subjects (FCC 
jp-334, Part II). In taking these actions, 
we have stressed our awareness that leg- 
jaatiye action by the Congress in this 
wea is both possible and desirable. Wc 

move d to deal with the overall 
problem of CATV in a manner which we 
minx will allow us to be most helpful 
w the Congress and at the same time 
give us the maximum flexibility to act 
*herc action is needed. 


th * Pudency of the procee 
PPUmiom for microwave facilities to 
have not been granted uni cm U 

SrorJ^L e t Xpr ? a,y the cond 

In relevant rule making r 

cour »- »!l «uch »uUi 
auit beon Uk * n "ubjoct w ‘he 
ot tbe Proceeding,. 
lUhed * " port hu been 

cmrtt! .2 th * Government Printing 
Cominnmt *l^ e * An Economic Analy 

th« tai^T An 'f nnA T>lvrlaion Systen 

CX Br0adCwlln 8 Industry < 
** aa “Semen Report-.) 


5, Notwithstanding these changes in 
the situation, we believe that it is ap¬ 
propriate now to resolve. Insofar as we 
can, the Issues posed in these proceed¬ 
ings. The questions of carriage and non- 
duplication by CATVs that rely upon 
microwave service—while not the whole 
of the problem—are nonetheless impor¬ 
tant, if not central. We have considered 
these issues over a long period and have 
before us a substantial factual record 
pertaining to them. We have reached 
conclusions and it is appropriate to ex¬ 
plain the reasons for those conclusions. 
In a period of explosive CATV growth, 
it Is important to resolve, to the maxi¬ 
mum extent feasible, uncertainties con¬ 
cerning our position. Moreover, estab¬ 
lishment of general rules at the present 
time will have an additional benefit. 
During the pendency of these proceed¬ 
ings, as we have noted, we have granted 
microwave applications for facilities to 
serve CATV systems only on condition 
that the applicant would abide by the 
proposed rules. Since the procedure has 
been interim in nature, we have declined 
to consider requests for waiver of these 
conditions which arc predicated on the 
assertion that the rules should not be 
applied in the particular circumstances 
of individual cases. (See our 1963 notice, 
par. 13, footnote 1.) With the adoption 
of rules establishing general guidelines, 
it will be appropriate and feasible for 
us to consider such requests for waiver. 

6. We recognize, of course, that our ex¬ 
ploration of broader issues—and partic¬ 
ularly the application of carriage and 
nonduplication requirements to "off-the- 
air" CATV systems—may bring to light 
factors which would cause us to recon¬ 
sider the conclusions wc have reached. 
We must also take into consideration the 
fact that If Congress legislates in this 
field any rules we now adopt may have 
to be adjusted. Moreover, in applying 
any rules now adopted, we must consider 
the possible need for a transition period 
before requiring full compliance. For 
ail of these reasons, we have decided upon 
the following course of action: 

(1) We shall, as an initial step, adopt 
rules Implementing our conclusions on 
the subject of the carriage and nondu- 
pllcation of local television signals by 
CATV systems that rely upon microwave 
service. 

(2) The great majority of microwavc- 
served CATV systems receive service 
pursuant to authorizations in the Do¬ 
mestic Public Point-to-Polnt Microwave 
Radio Service which were issued prior 
to the institution of these proceedings, 
are not subject to their outcome, and do 
not expire until February 1, 1966. By 
that date, we expect to be in position to 
take action on the general question of 
the carriage and nonduplication of tele¬ 
vision broadcast signals by ail CATV sys¬ 
tems—microwave-served and “off-the- 
air"—cither pursuant to the existing 
provisions of the Communications Act 
or pursuant to new legislation. In the 
interim, we propose to explore inten¬ 
sively the question of whether, and in 
what circumstances, it would be appro¬ 
priate to allow a transition period before 
requiring full compliance with the new 
rules. In any event, we will apply the 


rules adopted today to the 1966 renewals 
only after we have had an opportunity 
to examine the overall subject of car¬ 
riage and nonduplication in light of our 
further exploration and any Congres¬ 
sional action taken in the interim. 

(3) Approximately 108 CATV systems 
are now authorized to receive microwave 
service under grants made in the Busi¬ 
ness Radio Service and the Domestic 
Public Point-to-Polnt Microwave Radio 
Service since the institution of these pro¬ 
ceedings, subject to the interim proce¬ 
dures prescribed in our notices and sub¬ 
ject to the ultimate outcome of the pro¬ 
ceedings. In view of the possible desir¬ 
ability of allowing a transition period 
before requiring full compliance with 
the new rules, we think it appropriate 
to defer application of the rules to such 
systems until we have had an opportu¬ 
nity to explore this question fully. Pend¬ 
ing our further order, the microwave 
permittees and licensees involved will 
continue to be subject to the interim 
procedures prescribed in our notices. 
Once again, we will apply the rules 
adopted today only after we have had an 
opportunity to examine the overall sub¬ 
ject of carriage and nondupllcation in 
light of our further exploration And any 
Congressional action taken in the 
interim. 

(4) Applications are now pending for 
new or changed microwave facilities to 
serve approximately 180 CATV systems. 
There are also a relatively small number 
of renewal, transfer or assignment appli¬ 
cations pending, which relate to facilities 
serving CATV systems. We will examine 
pending applications carefully to deter¬ 
mine whether the new rules can be ap¬ 
plied immediately or whether, In view 
of their effects in the individual case, it 
would be appropriate to defer their effec¬ 
tiveness until they are made applicable 
generally to all microwave-served CATV 
systems. In either event, wc will afford 
the applicant an opportunity to make 
any showing It desires In this regard be¬ 
fore taking action. Thereafter, assum¬ 
ing that a grant is otherwise appropriate, 
we will impose the new rules or grant on 
lesser conditions, such as those pre¬ 
scribed as interim procedures by our 
Notices In these proceedings. We cannot 
now predict the course we will take In 
each and every set of circumstances. 
However, in dealing with pending appli¬ 
cations which have been designated for 
hearing, we think it appropriate nor¬ 
mally to abide by the Interim procedures 
already prescribed until we have had an 
opportunity to examine the overall sub¬ 
ject of carriage and non-duplication in 
light of our further exploration and any 
Congressional action taken in the in¬ 
terim. 

(5) We shall apply the new rules to 
all applications for new or changed 
microwave facilities to serve CATV sys¬ 
tems. or for transfers or assignments of 
authorizations for facilities serving 
CATV systems, which are filed on or 
after the effective date of this order. 
Our records indicate that no relevant 
renewal applications in the Business 
Radio Service and few, if any, in the 
Domestic Public Point-to-Polnt Micro- 
wave Radio Service arc due to be filed 
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before those called for by the expiration 
of licenses In February 1966. The appli¬ 
cation of the new rules to any renewal 
applications filed in the interim will be 
considered on a case-by-case basis. 

By this course of action, we will build 
up a body of experience with the prac¬ 
tical operation of both new rules and 
the conditions prescribed as Interim pro¬ 
cedures by our notices In these proceed¬ 
ings, before considering the extension of 
the rules to the CATV industry as a 
whole. Accordingly, we will not termi¬ 
nate these proceedings by this First Re¬ 
port and Order. We will instead hold 
them open for final action In conjunction 
with our action upon the overall subject 
of carriage and non-dupUcation. 

7. Our conclusions on the substantive 
Issues of these proceedings must be con¬ 
sidered in light of our basic determina¬ 
tion as to the overall course of action we 
shall follow'. It Is to those substantive 
issues that we now turn. The questions 
presented may be divided into two broad 
categories: (1) Whether any rule mak¬ 
ing action on the subject of the carriage 
and non-duplication of local television 
signals by microwave-served CATV sys¬ 
tems Is necessary or desirable.* and (2) 
what the scope and nature of any such 
rule making action should be. In the 
first category, broadcaster Interests urge 
that there is a need for action to prevent 
or ameliorate adverse impact of CATV 
competition upon the maintenance and 
healthy growth of television broadcast 


•Some of those commenting (notably, the 
National Association of Microwave Common 
Carr 1 era. Inc. and Western Microwave) assart 
that the proposed rules. II applied to common 
carrier stations serving CATVs (Docket No. 
15233). would exceed the Commission s stat¬ 
utory authority, require an unlawful dis¬ 
crimination between customers and abridge 
free speech in violation of the First Amend¬ 
ment to the Constitution and section 326 of 
the Communications Act. The arguments 
are substantially the same as those rejected 
in Carter Mountain Transmission Corp v. 
Federal Communications Commission. 321 
F. 2d 359 (C.AD.C ), ccrt. den,, 375 UJ8. 951 
(1963 ). supra, which we regard os dispositive. 
American Telephone and Telegraph Company 
urges that Carter Mountain does not Control 
cases In which a common carrier serving the 
public generally with a wide variety of com¬ 
munications services also offers microwave 
servlco to a CATV system. However, in our 
view, application of the proposed rules to 
such a common carrier would be an appro¬ 
priate extension of the Commission action 
approved In Carter Mountain. The essen¬ 
tial point Is that. In the cases with which 
we are concerned, microwave faculties sub¬ 
ject to a license under the public Interest 
standard of the Communications Act are 
being used to transmit television broadcast 
signals (video and aural) to a user who In 
turn distributee those signals to members 
of the pubUc. In such a situation, we think 
the law not only permits but requires us to 
consider the effects of such transmission 
upon the goals established In the Commu¬ 
nications Act for the development and dis¬ 
tribution of television broadcast service. Cf^ 
Federal Power Commission v. Transconti¬ 
nental Gas Pipe Line Carp., 365 U.S. 1 (1961). 
This situation la. In our view, entirely dif¬ 
ferent from one In which a common carrier 
merely provides a general kind of communi¬ 
cation service to a user who hat pens, because 
of the nature of his business, to be in com¬ 
petition with one or more broadcasting 
stations. 


service. CATV interests generally urge 
that no showing has been made of any 
broad-scale adverse Impact, and that the 
Commission Is warranted In taking ac¬ 
tion to limit CATV competition with 
broadcasters only where, on a case-by- 
case basis, individual adjudicative rec¬ 
ords firmly establish an overriding need 
for such action. In the second category, 
broadcaster interests urge us to adopt 
and expand the limitations upon CATVs 
which we have proposed, while CATV 
interests argue that. If any action Is 
deemed necessary. It should be restricted 
much more narrowly than the action 
we have proposed. 

L Tin: Need for Rule-Making Action 

A. COMMENTS Or THR INTERESTED PERSONS 

I. Broadcaster* generally . 8. The 
broadcasters and those supporting their 
position (some 34 comments) urge that 
CATV systems have a substantial ad¬ 
verse Impact on local stations, particu¬ 
larly UHF stations and stations in small 
markets, through loss or division of au¬ 
dience and resulting reduction in reve¬ 
nues. They point out that the existence 
of a multi-channel CATV Is not merely 
the equivalent of adding one additional 
signal in the community as would be the 
case with the establishment of another 
station, but involves adding whatever 
number of stations are presented by the 
CATV system.* Moreover. In addition to 
the CATV system located In the com¬ 
munity of assignment of the local station, 
there may be CATV systems In most or 
all of the communities of any size within 
the station’s service area. Taken to¬ 
gether, these multiple systems may reach 
a sizeable percentage of the total TV 
homes served by the local station, and 
"skim off the cream" of the population 
most likely to contain local advertisers 
as well as that which nonlocal adver¬ 
tisers are most Interested in reaching. 

9. Generally, when a television set la 
connected with a CATV system, the an¬ 
tenna capable of receiving a local station 
is disconnected. Thus. If the local sta¬ 
tion is not carried on the CATV system, 
It cannot be received by subscribers un¬ 
less the antenna Is physically reconnect¬ 
ed or a switching device is installed. 
It is asserted that the switching devices 
are frequently defective and that either 
means of receiving the local station is 
inconvenient for the subscriber. More¬ 
over, when reception of the local station 
entails the purchase and maintenance of 
an outside or rooftop antenna, CATV 
subscribers usually will not go to this 
trouble and expense In order to obtain 
programming not available on the CATV 
cable. As a result, CATV subscribers arc 
effectively lost to the local station unless 
Its signal Is put on the cable. 

10. When the local station is presented 
on the cable, and apart from the audience 
division caused by the presence of addi¬ 
tional program choices on CATV, the 
ability of the local station to attract or 
claim audience through the appeal of 


•As a conieqiMncc, they argue, the Table 
of Television Assignments Is distorted, and 
a small community often has more signals 
available than the larger cities whose station 
signals are distributed on CATV. 


its programs is substantially diluted 
when the same programming is dupli¬ 
cated on the CATV by one or more dis¬ 
tant signals. The audience appeal of 
network and other programs received by 
the local station on film by mail Is further 
greatly lessened If the same program¬ 
ming has previously been shown on CATV 
through the signals of stations broad¬ 
casting it at network times, or otherwise 
at an earlier time. Even when the CATV 
carries the local station. It is asserted 
that the quality of the signal is degraded 
and in many cases is of lower quality than 
the distant signals brought in by the 
CATV, causing subscribers to view other 
channels. Often the local signal is car¬ 
ried on different channels at did* rent 
times, preventing audience identification 
with the local station/ 

11. The broadcasters assert that audi¬ 
ence losses caused by CATV operation! 
have a corresponding effect on station 
revenues particularly where the total 
audience is, in any event, relatively small 
It is claimed that the willingness of ad¬ 
vertisers and sponsors to buy Uuk, and 
the rates paid, are based on the sUe of 
the audience the station can command, 
and are adversely affected by audience 
reductions. The presence of additional 
signals via CATV, especially CATV oper¬ 
ations which do not carry the local sta¬ 
tion or duplicate its programmiru cuts 
down the number of sets which the sta¬ 
tion can claim to deliver. 

12. With respect to national adver¬ 
tisers, both spot and program. It is said 
that as these advertisers become Increas¬ 
ingly aware that buying the larger 
metropolitan stations brought in by 
CATV includes substantial coverage of 
the community of the local station and 
other communities of any size within its 
service area, they will no longer see rea¬ 
son to buy the local small market station 
in addition. Moreover, even whei n ad¬ 
vertisers continue to buy the local sta¬ 
tion, the rate may be reduced because of 
the decreased size of the aueflenr^ la 
addition, American Research Bureau 
(ARB) and Nielson ratings, upon which 
national advertisers rely in determining 
how best to reach the markets they are 
Interested In covering, reflect audience 
losses through CATV impact. Also, the** 
ratings purport to show total home* 
reached by a particular local station on 
a projection of a few surveyed and art 
distorted by homes subscribing to CATV 
Thus, if a disproportionate number of 
CATV viewers who do not w atch the local 
station is included in the sample, the 
projection may reflect a much larger 
number of persons not viewing the local 
station than is actually the fact. 

13. It is further claimed that audience 
ratings ore relied on not only by national 
advertisers, but also by regional and local 
advertisers. In rural, sparsely set tied 
areas, advertising revenue comes largely 
from cooperative advertising, carried on 
behalf of all dealers In a particular ares 
selling a particular product. This reve¬ 
nue is wholly dependent upon reaching 


1 Thla la claimed to be a particularly U»* 
port&ut factor when the CATV home ia 
participant In a rating sample and ***** 
rating dlAry (see par. 12. below). 
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the maximum number of viewers in the 
trode area of the cooperative group. 
Audience splitting by CATV operations 
cuts down revenue obtained from coop¬ 
erative regional advertising. 

14. As for local advertising. It is as¬ 
serted that audience splitting causes the 
local station to become a less attractive 
medium in comparison to other media 
<such ns newspapers and radio stations) 
in the area. Stations in sparsely popu¬ 
lated areas find it difficult to obtain 
national advertising, and so local adver¬ 
tising from all towns In the service area 
Is particularly Important. CATV sys¬ 
tems are located in precisely the places 
where local advertisers are most apt to 
reside, and CATV homes include a dis- 
portlonately large number of local busi¬ 
nessmen, When they cannot receive the 
local station (or receive it with a poor 
signal, or see its programming dupli¬ 
cated on other channels), they assume 
that others in the community are also 
viewing distant station programming on 
CATV and that the local station's value 
as an advertising medium is small. 
Many local merchants allegedly Ignore 
the fact that the local station serves a 
large but sparsely populated area out¬ 
side the settled communities, which is 
not reached by CATV. Moreover, some 
CATV systems are beginning to originate 
local advertising and thus to compete 
directly for local advertising revenue. 

15. The broadcasters claim that sta¬ 
tions in smaller markets operate on a 
narrow profit margin or at a loss. Thus, 
it Is stated, a reduction in revenues 
greatly inhibits the ability of the local 
station to meet its local programming 
responsibilities. 


The studio facilities, equipment, per¬ 
sonnel. etc., required for even a modest 
schedule of local programming entail 
great expense, and the revenue derived 
from such programming frequently does 
not cover the cost. Consequently, a cur¬ 
tailment of revenue is apt to result in 
curtailment of the more expensive and 
less remunerative local programming by 
those stations now attempting to meet 
their local responsibilities, and to pre¬ 
vent others from investing in facilities 
for local origination. It is further as- 
*sted by some of those commenting that 
reduction in revenues through CATV 
audience splitting will discourage licens¬ 
ees from expanding their service to 
underserved areas, or areas without ade¬ 
quate program choices, through satcl- 
utes, semi-satellites and translators and 
wm prevent such auxiliary facilities 
lets* 1 cievclopln ^ 1x110 Aguiar local out- 

^ addition, the broadcasters state 
wt CATV is entering and preempting 
K ^ communities to which UHF 
*iiTv/ 0r as a result of the 

law (76 Stat. 150, 151 

con MttunlUet with no local 
£££ ? r those wlth VHP stations and 
ti Trl*i^i pulAUon to support addi- 
audtPni 1 ^ (acuities. It is claimed that 
audience splintering through CATV is 
^chilly harmful to UHF stations. 
rea<^n/ 0r ^^Ical and set conversion 
smaller audiences than 

tlon u l 0nS !T any event - UHF rcccp- 
morc dependent on outside an¬ 


tennas. which CATV subscribers may not 
bother to install or maintain, and may be 
more affected by leakage from the CATV 
cable or an improper reconnection of the 
outside antenna. Not only is UHF thus 
more adversely affected by not being 
carried on the cable, but it is also par¬ 
ticularly vulnerable to audience frag¬ 
mentation through duplication and the 
correlative effect on its ability to obtain 
advertising revenues. It is claimed that 
the presence and expansion of CATV 
operations in areas with potential for new 
UHF facilities will make many prospec¬ 
tive UHF operators decide against under¬ 
taking the investment risk, especially 
where VHP competition is also present. 

17. And. finally. It is urged (particu¬ 
larly by NAEB) that the survival and 
growth of local outlets and the develop¬ 
ment of UHF facilities is important to 
educational television (ETV). While 
CATV has provided ETV to areas where 
it might otherwise be unavailable, this 
should be as a complement to, not sub¬ 
stitute for, ETV by local stations. Local 
educational stations arc especially im¬ 
portant to rural areas, providing services 
which cannot be supported by rural 
school systems and reaching many per¬ 
sons who cannot be reached by CATV. 
Where ETV is brought by CATV to a 
substantial number of homes and pro¬ 
vided by cable to schools in the larger 
population centers, these communities 
are unlikely to provide financial sup¬ 
port for local educational stations (which 
being noncommercial are dependent 
upon public c ontri butions) in order to 
make possible ETV service to the sur¬ 
rounding rural area. 

18. While supporting the Commis¬ 
sion's proposal to take action with re¬ 
spect to those CATV systems using 
microwave, the broadcasters claim that 
similar action with respect to all CATV 
systems is essential to afford minimum 
protection to the public Interest. 

2. Broadcasters ' specific evidence of 
impact; the Fisher Report . 19. The 

broadcasters support their assertions. In 
large part, by generalized statements re¬ 
ferring to the obvious likelihood that 
the Importation of competing signals via 
CATV, the duplication of local program¬ 
ming or the failure to carry a local signal 
will have some adverse effect upon the 
local telecastcr's audience and revenues. 
Their comments are not devoid, however, 
of more specific evidence on the issue. 
For example. Frontier Broadcasting has 
submitted with its comments in response 
to our 1963 Notices an American Re¬ 
search Bureau surve y Ind icating that 
Frontier's Station KSTF, Scottsbluff, 
Nebr., has a much higher audience for 
network and local programs in non- 
CATV homes than in CATV homes 
within Us service area. And Frontier 
points out that the two communities 
served by CATV are the second and third 
largest communities within the KSTF 
Grade B coverage contour. Similarly. 
Springfield Television Broadcasting 
Corp. has submitted with its reply com¬ 
ments a comparison of the local reve¬ 
nues derived by its Station WRLP, 
Oreenfleld. Mass., from towns in its serv¬ 
ice area with CATVs that do not carry 
WRLP, towns with CATVs that carry 


WRLP but duplicate its network pro¬ 
gramming, and towns with no CATV. 
The comparison indicates that commu¬ 
nities without CATVs returned substan¬ 
tially more local revenues than commu¬ 
nities of comparable size with CATVs. 
And Channel Seven, Inc., submitted evi¬ 
dence. in its comments in response to our 
1963 Notices, tending to show that the 
CBS Television Network's 1956 decision 
to cut sharply the network rate of Chan¬ 
nel Seven's Station KLTV, Tyler, Tex„ 
was in part motivated by an on-site en¬ 
gineering survey Indicating substantial 
penetration of the Tyler market and 
duplication of KLTV’s network service 
by the signals of Dallas stations carried 
on the Tyler CATV system. 

20. By far the most ambitious effort 
to demonstrate the effect of CATV com¬ 
petition upon the audience and revenues 
of television broadcasters, however, is 
contained in the Fisher Report, append¬ 
ed to the NAB’s reply comments. This 
report describes statistical studies con¬ 
ducted by Dr. Franklin M. Fisher. Asso¬ 
ciate Professor of Economics at Massa¬ 
chusetts Institute of Technology, to pro¬ 
vide actual measurements of the average 
impact of CATVs on television broadcast 
stations. Studies were made of 487 tele¬ 
vision stations and nearly 1,000 CATV 
systems, with intensive analysis of more 
than 800 CATV systems and their impact 
on 136 television stations In one and two 
station markets. These studies entailed 
thousands of hours of data collection, 
compilation, tabulation, computation 
and analysis. The studies used 1963 sta¬ 
tion revenue data furnished by the Com¬ 
mission on coded computer cards (Re¬ 
port. p. 23-24) and ARB audience esti¬ 
mates. both "able to receive" (ATR) and 
"net weekly circulation" iNWC). (Re¬ 
port. pp. 46-54.) The intensive 136 sta¬ 
tion study is based on three and a half 
prime time hours of each day during the 
ARB March 1964 Survey week (Report, 
p. 45). 

21. The bulk of the Fisher Report (pp. 
5-96) is devoted to a detailed explanation 
of the statistical procedures followed In 
the analyses, the factors or variables con¬ 
sidered, the manner in which they were 
treated and why. the quantitative re¬ 
sults obtained and the basis for each sub¬ 
sidiary conclusion drawn. Only the ulti¬ 
mate conclusions are indicated below. 

22. The Report concluded that there 
is a direct correlation between increases 
in audience size and station revenues. 
It was found that an increase In a sta¬ 
tion's average hourly prime time audi¬ 
ence of one TV home will, on the aver¬ 
age. increase its annual revenue approxi¬ 
mately $27.00 (Report, pp. 28. 30). This 
finding was based on a survey of the 
487 television stations for whom 1963 
revenue data and 1964 ARB audience 
estimates were available (Report, pp. 23- 
29). A like survey conducted for 172 sta¬ 
tions in one and two station markets 
reached substantially the same result 
($29.00). (Report, p. 30.) 

23. The Fisher Report further con¬ 
cluded (pp. 31-37) that small stations, 
which are on the average less profitable 
than large stations, have operating ex¬ 
penses which are more sensitive to 
changes in revenue than those of large 
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market stations and that when a small 
market station’s revenue falls, it can be 
expected to cut expenditures relatively 
more than will a large market station. 
The entire group of 487 stations was di¬ 
vided into quartiles based on size of au¬ 
dience and analyzed on the basis of cost 
data furnished by the Commission (in 
the form of coded computer cards). It 
was found that for the 121 smallest audi¬ 
ence stations, a change of $1 in revenue 
will lead to a reduction in gross costs on 
the average of about 72 cents, whereas 
in the largest station quartile. the effect 
of a change in revenue is only about 52 
cents (Report, p. 35) .* * The Report con¬ 
cludes <p. 37) that a loss of audience to 
a small market station magnifies the im¬ 
pact on programing and other expend¬ 
itures. 

24. With respect to CATV Impact on 
stations in one and two station markets 
(analyzed in pp. 38-110), the Fisher Re¬ 
port summarized its conclusions as fol¬ 
lows (Report, pp. 1-2): 

Through the um of standard statistical 
techniques we have measured the Impact on 
station revenues of being duplicated and of 
not being carried by CATV systems with 
which they compete. The Impact U sub¬ 
stantial. 

While masses of data were gathered for 
nearly every commercial television station 
In the United States, our study focuses on 
the 136 one- and two-station market sta¬ 
tions for which full current financial, broad¬ 
cast competition, and CATV competition data 
are available. Of these 136 stations. 9 
stations known to have nonduplication 
agreements were Isolated out for special 
analysis. The following conclusions, there¬ 
fore, represent the tivrrage effects of CATV 
competition on the remaining 127 stations: 

1. For every additional 1000 TV homes, 
formerly able to view only the local station, 
which subscribe to a CATV not carrying 
the local station, that station’s annual reve¬ 
nue Is reduced on the average by a minimum 
of 614.000. This Is equal to more than SO 
percent of the average net profits of all sta¬ 
tions In the lower half of our study group 
ranked by size of audience. Le., the smaller 
stations. 1000 TV homes Is equal to about 
2 percent of the average net weekly circula¬ 
tion for these smaller stations. 

2. For every additional 1.000 TV homes, 
formerly able to view both the local station 
and another, which subscribes to & CATV not 
carrying the local station, the local station’s 
annual revenue Is reduced on the average by 
a minimum of almost 68,000 or about one- 
third of average net proflu far the smaller 
stations. 

3. For every additional 1,000 TV homes, 
formerly able to view only the local station. 


* Using net cost data, the average effect of 
a 61 change in revenue remained the some 
(52 cents) for large market stations, but 
dropped from 72 cenU to 62 cents for small 
market stations (Report, p. 36). This was 
attributed to the practice of small stations 
(not generally followed by large stations) of 
taking out some proflu as salaries. Including 
them in gross but not net costs (Ibid.). It 
was also noted that In the case of smaller 
stations depreciation may depend more on 
the financial history of the station than on 
lu current operations (Report, p. 34. fn. 31). 
While net and gross costs results may In fact 
be consistent when these factors are consid¬ 
ered. the Report concludes that even leaving 
them aside ’’the strong Indication remains 
that when a small station’s revenue falls It 
can be expected to cut expenditures relatively 
more than will a large station market" (Re¬ 
port. p. 37). 


which subscribe to a CATV carrying the local 
station with average duplication, that sta¬ 
tion’s annual revenue is reduced on the 
average by a minimum of 60.400 or slightly 
less than two-fifths of average net profits 
for the small stations. 

4. For every additional 1,000 TV homes, 
formerly able to view both the local station 
and another, which subscribes to a CATV 
carrying the local station with average du¬ 
plication, the local station’s annual revenue 
Is reduced by a minimum of 62,000 or some 
more than 10 percent of average net proflu 
for the smaller stations. 

ft. One additional half hour of prime time 
duplication per week above present average 
levels reduces average local station annual 
revenue by $380 for every 1000 CATV sub¬ 
scribers. 

25. The report concludes by consider¬ 
ing these findings In the context of the 
average gross and net profits of the sta¬ 
tions studied.* Using a variety of meas¬ 
ures. Dr Fisher shows that if his basic 
projections arc correct, the impact of 
CATV noncarriage. duplication or simple 
fractloimlization of station audience 
through additional program choices upon 
the profits of a large number of stations 
can be serious and. In the case of stations 
already marginal, disastrous.'* 

3. The CATV interest s. 26. The prin¬ 
cipal contention of the CATV interests, 
most fully stated by NCTA. Is that the 
broadcasters have furnished no proof 
that CATV has had, or is Ukdy to have, 
a substantial adverse impact on local 
television stations, and that this would 
be an unwarranted assumption on the 
part of the Commission. NCTA asserts 
that the Commission should not act on 
the basis of assumptions unsupported by 
demonstrated facts and that facts of this 
nature can only be established by evi¬ 
dentiary hearing as to the circumstances 
in individual situations (NCTA Further 
Comments, pp 14. 19-23. 27-28, 137- 
138). u 

27. According to NCTA. information as 
to adverse economic effect upon a tele¬ 
vision station “is more peculiarly with¬ 
in the knowledge of broadcasters” and 
”within the grasp of the Commission 


* A» used by Dr. Fisher, the term "net 
profit” le the some as that reported by tele¬ 
vision stations on FCC Form 324. Schedule 3. 
line 3. ‘Gross profit” includes, in addition, 
depreciation and proprietary payments. 
(Report, p. 97. fn. 82.) 

* ’Thus, for example, an Increase 
above the average of five half hours of du¬ 
plication to the 5.500 CATV subscriber* 
presently receiving the local station In an 
average third and fourth quartile audience 
area would reduce net profits a minimum of 
4ft percent, or from 623,500 to 610,500. as¬ 
suming no corresponding cut in expendi¬ 
tures.” (Report, p. 104.) Despite the gen¬ 
eral sensitivity of the expenditures of smaller 
stations to a drop in revenues. Dr. Fisher's 
data suggests that the very smallest (“fourth 
quartile”) stations “may presently be st the 
expenditure margin (is well as the profit 
margin) with little leeway remaining for 
cost reduction.” (Report, p. 99, and com¬ 
pare p. 36 fn. 33.) 

u By way of example. NCTA states that It 
would appear logical to assume that when an 
AM station receives competition from a sec¬ 

ond AM station it will Incur a loss of adver¬ 
tising, whereas the Commission found that 
both develop their own advertising and. 
generally, a new broadcast station generates 
some new business (NCTA Further Com¬ 
ments. pp. 19 20). 


which receives annual financial data 
from these broadcasters” (NCTA Fur¬ 
ther Comments <FC>. p. 8). Although 
not in a position to examine the financial 
returns of local television station* tn 
order to disprove the existence of a sub¬ 
stantial. adverse economic impact from 
CATV. NCTA has conducted extensive 
research to obtain what facts are avail- 
able (NCTA Further Comment*, pp. 8. 
16) . On the basis of this research NCTA 
points to several circumstances which, u 
states, affirmatively demonstrate that 
CATV has had little or no part in the de¬ 
mise of stations leaving the air and little, 
if any. adverse effect on existing sta¬ 
tions. 1 * 

28. NCTA asserts that out of 120 sta¬ 
tions (107 UHF and 22 VHF) leavln the 
air In the past twelve years, only three 
(ceasing operation In 1959) have cited 
CATV as one of the factors in their 
demise and only five have claimed that 
CATV had any Impact at all on their 
operations (NCTA Further Comments, 
pp. 10-11). and that two of these st*. 
tions have since resumed operation 
(NCTA, FC. p. 10). NCTA further states 
<FC, p. 12) that no station which hot 
failed within the past five yea:* has 
claimed CATV as a factor. It averts 
that even in those three instances where 
the demise was partly attributed to 
CATV, the presence of other advene 
factors, such as off-the*air VHF compe¬ 
tition or an exceptionally small market, 
was primarily responsible for the demi* 
(NCTA. PC.p. 11). 

29. Moreover, NCTA has made studiei 
of the 19 stations which claimed a 
serious impact from CATV in 1959. both 
before the Commission in Dock ft No. 
12443 and also before the Senate Inter¬ 
state Commerce Committee. 1 * It state! 
that 18 of these stations are still on-the- 
air and only one has failed iNCTA, p 
13). NCTA also asserts that several ot 
these stations have not protested the ad¬ 
vent of translators within their Orade A 
and B contours, even though they re- 
broadcast the programs of other com¬ 
peting stations and the Commissi* n has 
no proposed or applicable nonduplic dion 
rules for translator operations (FC, p* 
13i. NCTA further claims that of the 
12 stations in the 1959 "impact group 
for whom statistics were available, nto* 
have increased their network base hourly 
rate or their highest local hourly :*** 
in the years between 1959 and 1963 (with 
increases ranging from lift percent to 
66‘Aft percent), and for three there hU 
been no change (NCTA, FC. pp. 16-18>. 

30. NCTA further asserts (FC. PP 35- 
36, Reply C.. p. 34) that its studies show 
that CATV has not hindered the dend- 
opment of UHF. It states that of the 92 


** NCTA assert* that moot of tbs 
tions of adverse impact como from * 
group of stations and not from ths broadcast 
industry at large (Further Comments, pp • * 

M 1 See Report and Order In Docket No 12443. 
Inquiry into the Impact of Community a • 
tenna Systems. TV Translators, TV * 
Ute” Station*, and TV Repeaters” on w 
Orderly Development of Television Bros* 
coating. 26 F.C.C. 400; Hearings before m 
Communications Subcommittee 
Senate Committee on Interstate and Fex* 6 
Commerce, 86 Cong., 1st sees. 
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UHF stations now' on-thc-alr. 22 have 
CATV systems in the community of as¬ 
signment and 14 of these began opera¬ 
tion after the CATV system was In exist¬ 
ence (ibid.)* * *** * NCTA also claims that 
CATV systems afllrmatively aid UHF sta¬ 
tions by carrying their signals and pro¬ 
viding a ready-built audience without 
need of UHF convertors or all-channel 
gets (NCTA. FC. pp. 2-3, 35) * It is like¬ 
wise asserted that CATV provides affirm¬ 
ative assistance to ETV by distributing 
the signals of ETV stations to schools 
which either cannot receive an ETV 
station off-the-air or cannot receive a 
good signal (NCTA, FC. Exh. 1 and 2). 
NCTA states that CATV gives schools 
access to high quality educational ma¬ 
terial far beyond local means and enables 
those school systems which may lack 
the technical knowledge or finan cial re¬ 
sources to establish a local ETV station, 
to obtain ETV at a price they can afford 
to pay (ibid.). 

31. In addition. NCTA claims that 
CATV assists many local stations by ex¬ 
tending their service areas (FC. p. 35). 
and that most CATV systems situated in 
the community of assignment of the local 
station have already put the station on 
the cable. According to NCTA (FC. pp. 
42-43 >, there are 96 cities with both local 
stations and CATVs: 122 stations (100 
VHP and 22 UHF) and 105 CATV sys¬ 
tems. Of these 105 CATV systems. 85 
carry the local station, 15 do not carry 
the local station. 2 carry one of two local 
stations, and 3 CATV systems in one city 
cany 7 of 9 stations (FC. p. 43. Exh. 12 
and 13), 

32. With respect to all the foregoing, 
NCTA states that it has not distinguished 
between CATV systems which use micro- 
wave and those which do not. However, 
apart from the matters relied on as show¬ 
ing that CATV in general has no adverse 
impact on local stations. NCTA points 
out that only a relatively small number 
of CATV systems receive microwave 
aervice--250 out of 1300 CATV systems 
WTA. fc, p . g) « of these 250, 79 arc 
located outside the contour of any sta¬ 
tion. 71 are In the Grade B contour only, 
28 are in the Grade A. 26 are in the city 


M The NCTA Included a statistical compile- 
woo concerning each of the 250 CATV sys¬ 
tems employing microwave facilities to relay 
oo* or more of the signals carried by the 
Wem The data included: The location 
of thr y*tem; the stations received by the 
system; whether or not microwave facilities 
tre used to receive the station: whether or 
not the ■yntam is located within the A. B or 
uty Grade contour of a station, and whether 
Z*; BUUon I* carried on the system: the 
power and antenna height for each station: 
^ ' tm * lon ®i the I960 population, popu- 
.***** nnd nt?l weekly circulation, and 

ket rank for the city of assignment of 
itauon; the network affiliations of each 
X™: translators, if any assigned to 

** *y»tem Is located (NCTA 

nu'hSri 9 Exh 52 > NCTA hM fur- 
rfJJSjLf of m *P« of the United States 
each (I) The location of 

emnw? Whcre 11 CA TV system operates, 
w£t^a g JSi P 7 wav f faculties: (3) u>« cal- 
* h ,.r ,? r * <le A contour, of each TV .tattoo 
ett!» e h ^lf contour Include, one or more 
lomi 0 h „” l f n * * CATV nyitem: (3) the 
operaun. f C,ty wh * r * " TV station I. 

10 WcSnSSSrSi. S ( " CTA A PP endl * 

No. at—13 


grade contour, and 46 are In the city to 
which the local .station is assigned 
(ibid.). Only 20 of the systems within 
the Grade A contour of a local station 
do not carry the station on the cable. 
(FC. p. 45) * Thus, it fas urged. Commis¬ 
sion action in the microwave field would 
affect only a small number of CATV sys¬ 
tems and would not fulfill the Commis¬ 
sion’s purpose even if, contrary to 
NCTA*s belief, CATV systems in toto do 
have some adverse effect. 

4. The CATV interests: Response to 
the Fisher Report. 33. After expiration 
of the time for filing reply comments, 
NCTA tendered additional reply com¬ 
ments directed toward the Fisher Report. 
Those comments will be accepted and 
considered." 

34. In order to evaluate the Fisher Re¬ 
port. NCTA retained Dr. Herbert Arkln, 
professor and head of the business sta¬ 
tistics division of the Baruch School of 
Business of the City College of New 
York. Dr. Arkin has provided an analy¬ 
sis of the Fisher Report, which is ap¬ 
pended to NCTA *s additional reply 
comments (NCTA. ARC. exhibit B). In 
Dr. Arkin’s opinion, “the conclusions in 
the report, about the effect of CATV sub¬ 
scriptions on the financial position of 
local television stations, are at best of 
dubious validity and at worst a possible 
complete misstatement” (NCTA. ARC. 
exhibit B. p. 15). He bases this opinion 
on a set of criticisms of the report's 
logic, its statistical techniques and the 
data which it utilises. 

35. Dr. Arkin argues that it cannot be 
assumed that all viewers who watch com¬ 
peting nonlocal signals on a CATV, 
rather than those of a local station, would 
watch the local station in the absence of 
a CATV system. Similarly, he urges, it 
cannot be assumed that all viewers of 
nonlocal programs on a CATV that does 
not carry the local station would watch 
the local station in the absence of CATV. 
In both cases, some people might not 
have used television at all in the absence 
of CATV.” Put more generally, the ad¬ 
vent of CATV may stimulate viewing, 
resulting in more television homes and 
more hours of viewing. As a result, au¬ 
dience "lost” to the local station through 
noncarriage or competition and duplica¬ 
tion may (1) be composed in part of au¬ 
dience which the station would never 
have had in the absence of CATV and 


“ NCTA states that 13 of these 20 stations 
are duplicated at the system's location off- 
the-atr because of contour overlap with an¬ 
other station adulated with the same net¬ 
work or by translator operations (PC. p 46) 
It also states that 60 of the 250 CATV systems 
ore located In areas where there la off-the - 
air duplication by two or more stations or 
translators (FC. p 45). 

»• Dr. Fisher has submitted a supplemental 
statement date with reapect to the reliability 
of his conclusions. This statement also will 
be accepted. 

" Dr. Arkin also critic ires the Fisher Re¬ 
port's assumption that subscribers to a 
CATV which does not carry the local station 
must necessarily be a total loss to the sta¬ 
tion. In some cases, he points out. the sub¬ 
scriber to such a system Is equipped with a 
switch enabling him to chooee—at any point 
In time—between cable and off-the-alr 
reception. 


(2) be compensated by new audience for 
the local station resulting from CATV's 
stimulating effect upon viewing generally. 

36. Dr. Arkin also criticises the Fisher 
Report for its asserted failure to "disclose 
in detail the actual data used In the 
analysis” (NCTA, ARC. exhibit B, pp. 
6-8). and for various asserted faults in 
its statistical techniques. Particularly 
emphasized arc (1) the "built in” corre¬ 
lation between actual and potential sta¬ 
tion audience in Dr. Fisher's fundamen¬ 
tal formula, which in Dr. Arkin's view 
vitiates any conclusions drawn from that 
formula as to the relationship between 
other variables (relating to CATV) and 
actual station audience, and <2> the as¬ 
sertion that Dr. Fisher's group of study 
stations is not a probability sample or a 
representative cross section of stations, 
from which projections can be made as 
to ail stations, but rather a conglome¬ 
rate group of stations as to which various 
kinds of data were available (NCTA, 
ARC. exhibit B, pp. 8-15). 

37. Apart from Dr. Arkin's analysis. 
NCTA makes a number of other critical 
comments on the Fisher Report. Most 
heavily emphasized is the claim that, 
using its own study group of 723 CATV 
systems and Dr. Fisher's 127 study sta¬ 
tions, NCTA has been unable to find any 
actual situations in which Dr. Fisher’s 
first two conclusions (as to the impact 
upon station revenues of 1,000 subscrip¬ 
tions to a CATV not carrying the station) 
are applicable—much less borne out—in 
practice (ARC, pp. 6-14). While mak¬ 
ing a number of other critical comments. 
NCTA states that it cannot respond to 
the remaining three basic Fisher con¬ 
clusions, because it does not have avail¬ 
able the data (particularly as to "average 
duplication”) on which those conclusions 
were based or the time necessary to ex¬ 
amine the data, were they available, and 
to prepare a response (ARC, pp. 6-7). 

38. Arguing that Dr. Arkin's analysis 
and its own comments demonstrate that 
the Fisher Report is entirely lacking 
In weight or meaning. NCTA petitions 
us to disregard that report totally as 
a basis for decision in these proceedings 
(ARC. p. 24). In the event we do pro¬ 
pose to rely upon the report. NCTA re¬ 
quests an additional 134 days to "pro¬ 
vide statistical evidence of the impact 
of the defects in the ‘Fisher Report' and 
to insure that the basic technique was 
not faulty.” as well as a Commission 
order that the basic data underlying the 
report be made available to NCTA 
(ARC. pp. 25-27)." 

B. EVALUATION 

39. Tile comments of the parties cen¬ 
ter upon the effect which CATV compe¬ 
tition has. or may be expected to have. 


u We note here that the basic data under¬ 
lying the Ftaber Report were in fact sub¬ 
mitted by NAB for Inclusion in the record 
of these proceedings by letters of October 26 
and November 9. 1964. They have been 
associated with that reoord, and have been 
available to ail parties since a time shortly 
after those dates NCTA‘a assumption, in 
additional reply comments tendered on De¬ 
cember 14. 1964. that this Information was 
not available to It. ts evidently based upon 
a misunderstanding 
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upon television broadcast service. We 
must evaluate this effect, however. In 
light of our statutory responsibilities. 
We also must take Into account the basic 
conditions under which CATV systems 
and television broadcasting stations 
compete as alternative means for the 
distribution of television programs. We 
discuss these matters before taking up 
the question of CATV impact upon 
broadcasting service. 

1. Statutory responsibilities of the 
Commission. 40. The fundamental 
statutory responsibilities of the Com¬ 
mission are clear. The Commission is 
charged with the duty of executing the 
policy of the Communications Act to 
4 make available, so far as possible, to 
all people of the United States, a rapid, 
efficient, nationwide and worldwide 
wire and radio communication service” 
(47 U.S.C. 151) and "generally to en¬ 
courage the larger and more effective 
use of radio In the public Interest” <47 
U.S.C. 303(g)). The Commission Is also 
required to "make such distribution of 
licenses, frequencies, hours of operation, 
and of power among the several States 
and communities as to provide a fair, 
efficient, and equitable distribution of 
radio service to each of the same” (47 
UB.C. 307(b)). 

41. In the television field the Com¬ 
mission has sought to fulfill these re¬ 
sponsibilities on a nationwide basis 
through the table of assignments con¬ 
tained in 4 73.603 of the rules. When 
the basic assignment plan was promul¬ 
gated in 1952. the Commission expected 
that the overall assignments would sub¬ 
stantially achieve the statutory objec¬ 
tives.” As was stated in the Sixth Re¬ 
port and Order (par. 67). by intermixing 
VHP and UHF assignments: 

• • • the Commission was able to for¬ 
mulate an assignment plan that has the 
potentiality of fulfilling the objective of 
section 1 of the Communications Act. If 
all the VHP and UHF channels ore utilised, 
there should be few. If any, people of the 
United States residing beyond the arcss of 
television service. (8ee priorities 1 and 3.) 
Moreover, the table has gone fer In fulfilling 
the need of Individual communities to ob¬ 
tain local television outlets. It has pro¬ 
vided at least one assignment to over 1.250 
communities (see priority 2), And it has 
attempted where possible to provide each 
community with at least two assignments. 

42. While many area* now have local 
outlets and/or multiple reception serv¬ 
ices. the full potential of the assignment 
plan has not been realized In the inter¬ 
vening years. Three major factors have 
contributed to this. First, UHF assign¬ 
ments in areas with sufficient popula¬ 
tion to support additional stations have 
not been utilized becaus e of the difficul¬ 
ties of competing with VHP stations on 
an intermixed basis and because tele¬ 
vision sets capable of receiving UHF 
signals are not yet generally prevalent. 
Second, in some sparsely settled areas 
of the country where unused VHF as 


*It wu recognized, of course, that the 
allocation priorities could not be rigidly or 
mechanically applied in view of the limited 
number of available frequencies and varying 
geographic, economic, and population condi¬ 
tions from area to area (Sixth Report and 
Order, para. 63. 66). 


RULES AND REGULATIONS 

well as UHF assignments are available 
(notably in the Mountain and Western 
States), there has not been sufficient 
population to provide economic support 
for local outlets or multiple services. 
And. third, some persons residing within 
the computed service areas of existing 
stations have not in fact received their 
broadcast signals because of adverse 
terrain or other conditions. 

43. The public demand for television 
service in areas too small In population 
to support a local station or too remote 
in distance or isolated by terrain to re¬ 
ceive regular or good off-the-air recep¬ 
tion has led to the development of CATV 
systems, "satellite*' stations, translators 
and VHF repeaters or "boosters.” * This 
development has not been limited to 
areas which, absent auxiliary means of 
distributing television programs, would 
have been totally devoid of service. It 
has proceeded in areas with one and two 
off-the-air signals of good technical 
quality, and—insofar as CATV is con¬ 
cerned—is proposed for communities 
with three full network services. The 
public in all areas has made clear its 
demand for good reception of multiple 
program choices. This desire and need 
must be recognized and fulfilled, to the 
extent practicable. It Is one of the 
principle components of the public in¬ 
terest standard of the Communications 
Act. Indeed, it may be said that the de¬ 
velopment of CATV and other auxiliary 
means for distributing the signals of as¬ 
signed stations to the public (something 
not envisioned at the time of the 
Sixth Report and Order) now makes pos¬ 
sible the realization of some of the most 
Important goals which have governed 
our allocations planning. The provi¬ 
sion of at least four commercial program 
choices and an educational service to 
most parts of the United States, using 
auxiliary means where necessary, may 
now be a feasible goal.® 

44. However, while CATV systems are 
capable of making a valuable contribu¬ 
tion toward the achievement of expanded 
television reception service, it is of the 
utmost importance to the overall public 
interest that extensions of the tatyc of 
assignments by auxiliary distribution 
means are accomplished on a fair and 
orderly basis, and that CATV systems 
and television broadcast facilities have 
complementary rather than conflicting 
roles. The distribution of multiple re¬ 
ception services through CATV cannot 
be permitted to curtail the viability of 
existing local service or to inhibit the 
growth of potential service by new broad¬ 
cast facilities. Because of the prohibi- 


the report and order In Docket No. 
12443. CATV and Repeater Service*. 26 P.C.C. 
403. for a description of the nature and de¬ 
velopment of CATV systems, satellites, trans¬ 
lators and boosters. See also, report and or¬ 
der In Docket No. 14184, Television Broadcast 
Translator Stations, FCC 62-710. 23 Pike A 
Fischer, R.R. 1665. 

» We note that the University of Utah has 
extended the educational service of Station 
KUFD In Salt Lake City to communities 
throughout the State by means of transla¬ 
tors. and the Department of Health. Educa¬ 
tion, and Welfare will grant matching funds 
for the construction of educational transla¬ 
tor stations. 


tivc cost of extending the cables beyond 
heavily built-up areas. CATV system* 
cannot serve many persons reached by 
television broadcast signals. Person* 
unable to obtain CATV service, and those 
who cannot afford it or who are unwill¬ 
ing to pay. are entirely dependent upon 
local or nearby stations for their tele¬ 
vision service. The Commission ' sta¬ 
tutory obligation is to make television 
service available, so far as possible, to 
all people of the United States on a fair, 
efficient, and equitable basis (secs. 1 
and 307(b) of the Communications Act) 
This obligation is not met by primary re¬ 
liance on a service which, technically, 
cannot be made available to many people 
and which, practically, will not be avail¬ 
able to many others. Nor would it be 
compatible with our responsibilities to 
permit persons willing and able to pay for 
additional service to obtain it at the ex¬ 
pense of those dependent on the growth 
of television broadcast facilities for an 
adequate choice of services. 

45. Moreover, local stations afford * 
means for community self-expression. 
They provide programming designed to 
meet the particular tastes and needs o i 
the public in their service areas, such as 
local news and public affairs, and are ac¬ 
countable to the Commission for opera¬ 
tions in the public interest. Very few 
CATV systems originate local program¬ 
ming. Even if they were to do so gener¬ 
ally, and were to comply with the safe¬ 
guards contained in sections 315 and 311 
of the Communications Act and other 
aspects of the public Interest standard 
for broadcast operation. CATV-origi¬ 
nated local programming would not be 
available to persons residing in rural 
areas and other nonsubscribers. 

46. In addition, the table of assign¬ 
ments is predicated upon the social de¬ 
sirability of having a large number of 
local outlets with diversity of control 
over disseminating sources rather than 
a few stations serving vast areas and 
populations.® In the Sixth Report and 
Order the Commission rejected the ' Du¬ 
mont” allocation plan and its premise 
that channel assignments should be 
clustered in major cities with sufficient 
population to support extensive tele¬ 
vision facilities, while smaller communi¬ 
ties within an appropriate range should 
obtain reception service from the major 


** Sec Associated Prea* v. United Sta* r . 336 
US 1.20 (1945); The OoodwUl SUtlor I**- 
▼. Federal Communication* Oommln^ r 
F. 2d 637, 640, n. 6 (C.A D.C ); United StaUI 
v, Storer Broadcasting Co., 351 UJB. 192 ** 

the court noted In the OoodwUl case (326 7 
2d at 640, and n. 5). the CommUslon con¬ 
cluded In the clear channel proceeding um 
It waa technically feasible for doss LA »taoo- 
ard broadcast stations to expand their 
wave service* by high power but ws* con¬ 
cerned as to whether the social and 
objections to high power had been 
ciently met; la., “whether (l) authorize# 
a few superpower’ radio stations to mrn* 
vast area and population would be com* 
patlble with the principle that the wta«* 
possible dissemination of Information 
diverse and antagonistic source* of “Jr 
origin is In the public interest; (3) 

It Is In the public interest to allow * * 
stations to achieve the competitive 
eminence that would come with their 
higher power.** 












FEDERAL REGISTER 


00*15 


Thursday* April 29, 1965 


dtles rather than attempt to support 
ftatlcms with their own less substantial 
economic resources. The Commission 
•tated (Sixth Report and Order, par. 

70): 

The Commission. on the other hand, be- 
Uem that on the bust* of the Communica¬ 
tion ft Act It must recounts* the importance 
of mating it possible with any table of aa- 
fifnmenu for a large number of communi¬ 
ties to obtain television assignments of tbeir 
own In the Comm lesion's view aa many 
communities aa poaalble should have the op¬ 
portunity of enjoying the advantage* that 
derive from having local outlets that will be 
rwponnlve to local needs. 

47. Thus, our commercial television 
system Is based upon the distribution of 
programs to the public through a multi* 
pheny of local station outlets. In seek¬ 
ing to lift restrictions upon the growth of 
multiple service* imposed by the UHF- 
VHF problem, we have not turned to an 
iltemntive system of signal and program 
distribution, based upon a handful of 
•‘super stations'* and a nationwide net¬ 
work of wires, microwave relays and 
trarWators. Our fundamental program 
in this area stems from the all-channel 
receiver legislation, enacted in 1962 (76 
8tat 150. 151). And that legislation, 
recognizing the importance of local out¬ 
lets and local service, seeks an expansion 
of the present system through the crea¬ 
tion of new station outlets in the UHF 
bands As the House Report states (H. 
Rept. No. 1559. 87th Cong.. 2d sess.. p. 8) : 

The go*] u thus a commercial television 
system which wilt (!) be truly competitive 
oq » national scale by making provision for 
si taut four commercial stations In all large 
ceaten of population; (2) provide at leaat 
thro* competitive facilities in all medium- 
ttnd communities; and (3) permit all com- 
nrantUej of appreciable sise to have at least 
one television station as an outlet for local 
self-expression. 


18. These considerations, all expressed 
or inherent in our Carter Mountain de¬ 
cision. lead to certain broad conclusions: 

<1> If there is a significant risk that 
CATV competition will destroy or seri¬ 
ously degrade the service offered by a 
television broadcaster, our statutory 
{Jtoes rec l ulre u* to seek means to prevent 
this result. The competition Involved is 
not between basically similar entities, 
*hlch offer similar benefits to the public. 

to e contrary, if CATV operations 
should drive out television broadcasting 
service, the public as a whole would lose 
to free service, in service to 
j*iuying areas, and in local service with 
local control and selection of programs— 
toan it would gain. 

‘ 2 [ 11 te therefore inappropriate to 
Wat* competition between broadcasting 
*rtth competition between 
orojdcasting and CATV. In dealing 
with competition between broadcasters, 
courts have said: “Of course the pub- 
not concerned with whether it gets 
wtmM A or * rom B or from both 

T * ie PUbNc Interest is not dis- 
s* r? m A de * tr oyed by B. so long 
mu thc Stored service.** Car- 

WBroedeagttog Co. v. Federal Com- 
Comi nbi&ion. 258 F. 2d 440 
But ** CATV competition 
d destroy a broadcasting operation. 


the CATV would not thereafter ‘render 
the required service." *■ 

<3> We cannot properly ignore this 
problem until and unless it Is raised in 
the context of individual adjudicative 
case*. As thc Supreme Court long ago 
pointed out. "The Communications Act 
is not designed primarily as a new code 
for the adjustment of conflicting private 
rights through adjudication. Rather it 
expresses a desire on the part of Con¬ 
gress to maintain, through appropriate 
administrative control, a grip on the 
dynamic aspects of radio transmission." 
Federal Communications Commission v. 
PottsviUe Broadcasting Co.. 309 U.S. 134. 
138 < 1940 >. Our responsibilities are not 
discharged, therefore, by withholding ac¬ 
tion until indisputable proof of irrepa¬ 
rable damage to the public Interest in 
television broadcasting has been com¬ 
piled—i.e.. by waiting "until the bodies 
pile up" before conceding that a problem 
exists. Our duty is "to encourage the 
larger and more effective use of radio In 
the public interest"—to ensure that all 
the people of the United States have the 
maximum feasible opportunity to enjoy 
the benefits of broadcasting service. To 
accomplish this goal, we must plan In 
advance of foreseeable events, instead of 
waiting to react to them. 

(4» This la not in any way to ignore or 
to denigrate the very real contribution 
which CATV service makes to thc public 
interest Our conclusion Is rather that 
community antenna television serves the 
public interest when it acts as a supple¬ 
ment rather than a substitute for off-the- 
air television service. Thc question at 
the heart of these proceedings is whether 
and to what extent rule making action 
is necessary or appropriate to integrate 
CATV service Into our existing televi¬ 
sion system—to insure that CATV per¬ 
forms its valuable supplementary role 
without unduly damaging or Impeding 
the growth of television broadcast 
service. 

3. Basic conditions under tohich com¬ 
petition occurs . 49. It is often asserted 
that CATV systems do not. In fact, com¬ 
pete with broadcasting stations, since 
they do not compete for the advertising 
dollar on which commercial broadcasting 
lives. While superficially appealing, we 
cannot accept this view. There are CATV 
systems, existing and proposed, which 
operate in areas of poor television recep¬ 
tion and provide only the signals of local 
stations, which are prevented from 
reaching these reception "pockets" by 
special terrain or other factors. Such a 
system provides, in effect, a pure "recep¬ 
tion" service to its subscribers. It "com¬ 
petes" with broadcasting service only in 


31 For this reason. while we are aware that 
aff-thr-alr competition from another broad¬ 
caster can—In some situations—be more 
damaging to an individual station than com¬ 
petition via CATV (cf., Setden Report, pp. 72- 
73), and while we do consider carefully any 
harm to the public interest which might re¬ 
sult from this cause, in accordance with the 
doctrine of the Carroll Broadcasting decision, 
we do not normally regard this kind of com¬ 
petition as ground for the kind of concern 
with which we must view the potential ef¬ 
fects of CATV competition upon broad¬ 
casting. 


thc sense that the reception difficulties 
it Is designed to overcome might in some 
situations be resolved by a change In sta¬ 
tion facilities (antenna height or loca¬ 
tion. effective power, etc.) or by the 
erection of one or more translators re- 
broadcasting the signals of local sta¬ 
tions. Much the same might be said of 
CATV systems which extend broadcast 
signals into areas that arc simply beyond 
the range of any off-the-air broadcast 
signal. 

50. In large part, however, the CATV 
industry brings to areas already served 
by one or more stations the signals of 
other stations which are well beyond the 
normal range of reception. Moreover, 
In providing additional television signals, 
it does more than supply subscribers with 
signals of their own choosing. As we 
have held on several occasions, the CATV 
operator—not the individual subscriber— 
determines which stations <and some¬ 
times which programs) will be available 
on the system. 94 Systems that reach out 
for the signals of specific stations 
through the use of microwave relay serv¬ 
ice are obvious, but not the only, exam¬ 
ples of this kind of operation. When a 
cable system brings to a station's market 
additional signals which would not be 
readily available in the system's absence. 
It introduces competition for audience at¬ 
tention—and audience attention is the 
basic commodity that a station sella to 
advertisers. 

51. The competition between CATV 
systems and stations may be marked by 
at least two features which are not pres¬ 
ent In the ordinary competition between 
broadcasting stations First, the sys¬ 
tem—while carrying thc signals of dis¬ 
tant stations—may not carry thc signals 
of a local station which the subscriber is 
otherwise able to receive. Upon Instal¬ 
lation of the cable, the CATV operator 
may not provide the subscriber with a 
switch enabling him to choose between 
off-the-air and cable reception. Out¬ 
door antennas necessary for off-the-air 
reception may be dismantled at the time 
of cable installation, or may not there¬ 
after be maintained. 1 * True, switching 
devices are sometimes installed (although 
the comments indicate considerable dis¬ 
pute as to the technical efficacy of such 
devices). But in any event the end 
result will often bo o total loss of poten¬ 
tial audience for the local station. For 
the sheer inconvenience of switching is 
an obvious deterrent to Its use by thc 
subscriber.* In effect, the CATV oper- 


*8ee, eg.. Frontier Broadcasting Co. v 
Collier. 16 Pike A Fischer. RR 1006 (1858); 
CATV and TV Repeater Services. 36 F C.C. 403. 
437-6 (1950). Were the facts otherwise, a 
serious question would arise whether CATV 
systems are subject to regulation under 
Title II of the Communications Act as inter¬ 
state communications common carriers. 

■One of the standard selling points of 
CATV service is the subscriber's ability to dis¬ 
pense with expensive or unsightly outdoor 
antennas. 

■ This is apparent If we consider the situa¬ 
tion in terms of network progra mm i n g (and 
the appropriateness of focusing upon the net¬ 
work situation Is pointed up by (1) the foot 
that the principal basis for CATV growth 
thus far has been the provision of network 








6046 


RULES AND REGULATIONS 


a tor who does not carry local stations 
offers potential subscribers a choice be¬ 
tween available off-the-air service and 
the entire bundle of services from distant 
stations which his system provides. A 
gain of a subscriber to the system will 
in most cases mean the effective loss of a 
potential viewer for the local station. 
This kind of barrier to competitive access 
Is not created In the course of competi¬ 
tion between television broadcasting 
stations. 

52. Second, in subjecting the local sta¬ 
tion to competition from additional pro¬ 
gram services, the cable system does not 
enter the market for programming, as 
would a competing broadcaster. Tele¬ 
vision stations obtain their programs, for 
the most part, from various program 
suppliers. The most important of these, 
for most stations, are the national tele¬ 
vision networks. However, stations deal 
in addition with the distributors of fea¬ 
ture film, cartoon, syndicated and sports 
programming * * The station obtains the 
right to exhibit network programs by of¬ 
fering to the network attractive audience 
circulation, etc., and by giving up to the 
network a major portion of the compen¬ 
sation which the sponsor or participat¬ 
ing advertiser pays for the use of the sta¬ 
tion's facilities in connection with that 
program. The station normally obtains 
the right to exhibit non-network pro¬ 
grams by outright payments to non-net¬ 
work program suppliers. 

53. In dealing with program suppliers, 
stations usually obtain the exclusive right 
to exhibit programs within a particular 
geographical area and for a particular 
length of time. This exclusivity reflects, 
among other things, the judgment that 
duplication of the program within the 
station's market—either simultaneously 
or within some period of time—reduces 
the audience and the value of the pro¬ 
gram to the station. The amount and 
kind of exclusivity that can be created is 
restricted by our rules (In the case of net¬ 
work programs) and. more generally, by 
the antitrust laws.* However, our rules 

service to areas where the program* of all 
three networks are not readily available, and 
(U) the well-known Importance of network 
programming to the financial support of local 
television service. If. for example, there la 
a local CBS affiliate competing for audience 
with a CATV which brings In a distant big- 
city CBS affiliate, there is no reason to believe 
that the subscriber will go to the trouble of 
using the switching device on the back of 
his set In order to get the CBS programs 
locally rather than from the big-city channel 
on the CATV. Commonsente Indicates that 
the subscriber will In moet Instances take 
the easiest, moet convenient route and simply 
watch CBS programs on the CATV channel 
(thus avoiding the necessity of using the 
•witch several times a night as he goes back 
and forth from CBS to those programs of 
other networks which are available only on 
the CATV channels). 

• The relatively few independent stations 
now on the air must, of course, rely primarily 
upon non-network sources of supply. 

•Section 73.686(b) of our rules prohibits 
arrangements between a network and Its af¬ 
filiate whlcb prevent or hinder another sta¬ 

tion In the same community from broadcast¬ 
ing programs of the network not carried by 
the affiliate, or prevent a station In a differ¬ 
ent community from broadcasting any pro¬ 
gram of the network. The rules permit ar¬ 
rangements granting the affiliate a right of 


and the antitrust laws permit the crea¬ 
tion of substantial exclusivity as a nor¬ 
mal incident of the program distribution 
process.* And this exclusivity is main¬ 
tained. in large part, through the op¬ 
eration of section 325 of the Communica¬ 
tions Act which forbids the rebroadcast¬ 
ing of any station's signal without the 
consent of the originating station. For 
network affiliation agreements and moet 
station contracts with other program 
suppliers either explicitly or implicitly 
forbid the station to grant rebroadcast- 
lng consent for the programs Involved 
without the approval of the supplier* 

54. The CATV system that provides its 
subscribers with the signals of distant 
stations presently stands outside of the 
program distribution process wc have 
described. It has not been found subject 
to the requirements of section 325* It 


•'first call” or “first refund” In Its com¬ 
munity. The antitrust laws forbid exclu¬ 
sive •'clearances*’ for the “runs” of a feature 
film in any area which (a) apply against 
a theatre not In “substantial competition" 
with the exhibitor to whom clearance Is 
granted, or (b) are longer In time or wider 
In area than Is reasonably necessary to pro¬ 
tect the value of the license In the run 
granted. They permit reasonable clearances, 
creating reasonable exclusivity within these 
limits. United States v. Paramount Pic¬ 
tures. 334 US. 131 (1948); ABC-Paramount 
Merger Case. 8 Pike & Fischer. RR 541. 561- 
71. 621-3 (1953). Similar restrictions would 
appear to apply to the distribution of tele¬ 
vision programs. Cf. United States v. 
Loews. Inc.. 371 UR. 40 (1962). 

•8ee note 28 above. We note that our 
rules restrict the kinds of exclusivity that 
can be created by agreement between a net¬ 
work and Its affiliate. They do not presently 
control tho kinds of exclusivity which the 
network can create as a matter of Its own 
practice and for its own reasons. Networks 
do. in fact, have substantial incentives to 
avoid program duplication In selecting their 
affiliate* and In deciding whether to make 
their program available to stations not af¬ 
filiated with them. (The most Important of 
these Is probably the advertiser view that 
duplication Is a waste for which no pay¬ 
ment Is warranted.) As a result, most net¬ 
work affiliates enjoy substantially exclusive 
access to the programs of their network In 
an area going well beyond their own com¬ 
munities and. In many cases, well beyond 
their Ornde A reception con tours. Simi¬ 
larly. although the network is free to offer 
Its programs to another station whep its 
affiliate refuses to clear time except on a 
delayed basis. It rarely does so. As a result, 
the affiliate** network programs are almost 
never duplicated in advance of Its own pres¬ 
entation and rarely thereafter, until the pro¬ 
gram leaves the network and enters the so- 
called syndication market. For a descrip¬ 
tion of network practices In these respects, 
see Network Broadcasting, reprinted as H. 
Kept. No. 1297, 86th Cong., 2d seas, pp. 208 
47. 263-73 (1968). 

•We have examined, of course, the net¬ 
work affiliation agreements In our files and 
have obtained sample contracts for the sale 
of right to exhibit syndicated, feature film 
and sports programming from stations and 
program suppliers. In addition, our general 
experience supports the statement made 
above. For an example of the way In which 
one network ha* exercised control over the 
distribution of Its programs through the 
operation of section 326. see National Broad¬ 
casting Co . 20 Pike * Fischer. RR. 1018 
(1960). 

"See CATV Systems and TV Repeatex 
Services. 26 F.C.C. 403. 429-30 (1959). 


docs not compete for network affiliation, 
nor for access to syndicated programs! 
feature films or sports events. It is not 
concerned with bidding against compet¬ 
ing broadcasters for the right to ix hiLk 
these programs nor with bargaining with 
program suppliers for time and ten itorlal 
exclusivity. Moreover, because the dis¬ 
tant station whose signal is carried has 
no control over the CATV's use ot )a 
signal, the question of whether a pro¬ 
gram should be exhibited through CATV 
facilities in any particular market cannot 
be the subject of bargaining or agree¬ 
ment between the distant station and the 
program supplier—although the question 
of whether the same program should be 
rebro&dcast In that market by a televi¬ 
sion station or & translator can be, and 
often is. the subject of such bargainloi 
and agreement. 

55. This Is not the usual competitive 
situation. The CATV system and the 
local broadcaster provide the public with 
access to the same basic product—the 
programs created or sold for distribution 
through broadcasting stations The 
broadcaster, however, must himself ob¬ 
tain access to the product in the program 
distribution market, with its various re¬ 
strictions and conditions. The CATV 
operator need not enter this market at 
all." 

58. The resulting situation Is in many 
ways on anomalous one. From the point 
of view of an existing station, the CATV 
may—In providing it & subscriber, with 
the signals of distant stations— duplicate 
programs for which the station lias bid 
and obtained exclusive exhibition rights. 
No other station In the same market 
could normally obtain access to those 
programs without effectively outbidden 
the local station In the program market. 
Nor could a translator carry them with¬ 
out the express or Implied approval of the 
program supplier. The CATV, however, 
carries them without paying anyone or 
engaging in any bidding process. From 
the point of view of an entrepreneur 
considering the establishment of another 
station in the same market, the situation 
is even more anomalous. Over and above 
his Inability to obtain program exclu¬ 
sivity as against the CATV system, the 
very programs which he cannot obtain 
from program suppliers (because the 
existing station has been given exclusive 
exhibition rights in those programs > are 
made available in the market by the 
CATV without any payment or bidding 
process. 


* Wc or* aware, of course, of the pendifif 
copyright litigation In which program sop* 
pliers are seeking to establish their right W» 
control the use by CATV systems of 
carrying their programs. See United Artw* 
Associated. Inc. ▼. N WX. Corp.. Civil A 0 "?® 
No. 60-2583. UJB. District Court for the 8ou»- 
ern District of New York, filed 1960; Colom¬ 
bia Broadcasting System. Inc. et a), v. Teie- 
prompter et al.. Civil Action No. 64-sw 
US. District Court for the Southern D.*trw 
of New York, filed 1964. We neither intimaw 
nor express any view as to the merit ox 
suits, which fall beyond our 
We cannot close our oyes, however. 
significance which tbs present ln* b11 ity 
program suppliers to control the avaiw-fl.' 
of their programs via CATV has for 
tlon between CATV and broadcasts *** 
tJooa. 
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57 Tbr.se considerations as to carriage 
of the local station’s signal and duplica¬ 
tion of It.- programing—like those stem¬ 
ming from our statutory responsibili¬ 
ties— lead to certain broad conclusions: 

(I) As a competitive practice, the fail¬ 
ure or refusal by a CATV system to carry 
the signal of a local station is plainly 
Inconsistent with our belief that CATV 
service should supplement, but not re¬ 
place. off-the-air television service. The 
cable system that follows such a practice 
offers the subscriber the benefits of addi¬ 
tional television service at the price of 
blocking or impeding his access to avail¬ 
able off-the-air signals. Moreover. It 
gives the .service of distant stations, of¬ 
fered to the subscriber as a group, an 
artificial advantage over the service of 
local stations in competing for the sub¬ 
scriber's attention. If the distant sta- 
Uons themselves were to establish a sys¬ 
tem carrying their signals, the anticom¬ 
petitive character of their failure or re¬ 
fusal to carry the signals of local stations 
would be obvious. We think it no less 
obvious where the CATV system is inde¬ 
pendently owned. 

<tt> Because it is inconsistent with the 
concept of CATV as a supplementary 
service, because we consider it an un¬ 
reasonable restriction upon the local 
station's ability to compete, and because 
it is patently destructive of the goals wc 
seek in allocating television channels to 
different areas and communities, we be¬ 
lieve that a CATV system’s failure to 
carry the signal of a local station Is In¬ 
herently contrary to the public Interest ■ 
Only if wc were persuaded that the over¬ 
all Impact of CATV competition upon 
broadcasting would be entirely neg¬ 
ligible could we consider countenancing 
«uch a practice.** * * 

<ili> In light of the unequal footing on 
which broadcaster* * and CATV systems 
now stand with respect to the market for 
program product, we cannot regard a 
CATV system’s duplication of local pro- 


*We note that in 1069 we expressed our 
wUlingnei* to recommend legislation requlr- 
that all CATV fystenas carry the signals 
OTlocsl stations. CATV Systems and TV Re- 
PJ«ter Services. 26 P.C.C. 403. 430 (1050). 
»ae major footers which prevented the lm- 
potiUon of such a consideration upon licenses 
ior microwave relays serving CATVs In the 
common earner and business radio services 
Tv®* 1 * determination —since recon- 

uaersd and reversed in the Carter Mountain 
U w °Uld be legally Improper 
eonilder the economic Impact of a common 
rf»r ner .! provialon tervlce to a CATV upon 

™»peUng broadcasters In deciding whether 
.a.,** ? cc «nmon carrier authorisation, and 
fact lhjkt th® Um ® we ha d not I® 1 
microwave frequencies for the use of 
*L bu*incs® entitles on s regular basis. 
l8Piv Tt2 cy locations Above 800 Mc/s. 
4 * ^*cher, R R 1787 (1050); 20 Pike 

imoi abov * dlwu **lon we have focused 
Wo hr>»r,* mmcrci41 television broadcasting, 
to ih* ***** * n y substantial roadblock 

cstln °* |r>cml noncommercial edu- 

by CATV subscribers would 
Don™ established national 

tctk * to promote the widest 
*®e Pub?i*°J <K,XJCatlana i television servlet 

B. C 87th Con « ' 2d 

H Rent S 87lh Con « • 2d sew., p. 3; 

P Mo, 1550, 87th Cong.. 2d sees., pp. 3-4. 


gramming via the signals of distant sta¬ 
tions as a fair method of competition. 
We do not regard the patterns of exclu¬ 
sivity created In the existing system for 
the distribution of television programs as 
sacrosanct. We think It apparent, how¬ 
ever, that the creation of a reasonable 
measure of exclusivity is an entirely ap¬ 
propriate and proper way for program 
suppliers to protect the value of their 
product and for stations to protect their 
investment in programs * Wc think the 
basic Congressional judgment underly¬ 
ing section 325*s limitation on rebroad- 
ensting is the same. 

(iv) Nor do we consider the duplica¬ 
tion of existing off-the-air service to be 
consistent with CATV’s appropriate role 
as a supplementary service. Whatever 
the ultimate Impact of CATV competi¬ 
tion upon the revenues and operation of 
competing stations, duplication is highly 
likely to affect the audience for the 
specific programs involved.*" And It does 
so without generally offering the public 
a substantially different service. We be¬ 
lieve that a service such as CATV, which 
lives on the product of the existing tele¬ 
vision system and finds its justification as 
a supplementary service, should at a 
minimum give some measure of recog¬ 
nition to the fundamental distribution 
practices that have developed in the par¬ 
ent industry’s competitive program mar¬ 
ket—to exhibition rights for which 
others must bargain and pay but which 
it has thus far been able to use without 
any* bargaining by itself or by the sta¬ 
tions whose signals it carries." Once 


* Wo note that our network study staff 
rejected the idea that the right of “flm call” 
for network programs should be abolished, 
on the ground that this right is essential 
to the working of the network system. See 
Network Broadcasting, supra, pp. 274-275 
(1058). 

•This probability U clearest with regard 
to simultaneous duplication, w h e r e—a 
prior—It is reasonable to expect that the 
station^ audience among subscribers might 
be reduced by as much as one-half, since 
there it no real basis for preference as be¬ 
tween watelling the same program on the 
local channel or that of the distant station. 
But a simitar effect on audience is often 
likely in the case of duplication within a 
short time of presentation by the local 
station. 

* In 1050, while we rejected proposals that 
nondupUcatlon requirements be imposed on 
CATV systems, we concluded that the re¬ 
strictions on rebroadcsstlng embodied In sec. 
32S of the Communications Art should be 
extended to the distribution of broadcast 
signal* by CATVs, both In order to “clarify 
the situation with ret poet to property rights 

(• • • we believe Congress Intended to rec¬ 
ognize and protect the property rights in 
programs)'* and In order to “place the CATV 
under the same conditions as the broadcaster 
with respect to access to programs originated 
by other stations." CATV Systems and TV 
Repeater Services. 26 P.C.C. 403. 438-440 

< 1069). The Congress, however, has not seen 
fit to adopt this recommendation. Various 
parties to these proceedings now urge us to 
construe the microwave carriage and dis¬ 
tribution of television signals by or for the 

benefit of CATVs as a single transaction 
which, in effect, constitutes "rebroadcasting" 
under the existing provialons or sec. 325. We 

think the proposed construction U a strained 
one. which we are not at liberty to adopt. 


again, unlees we were convinced that the 
impact of CATV competition upon 
broadcasting service would be negligible, 
we would favor some restrictions upon 
the ability of CATV systems to duplicate 
the programs of local broadcasting sys¬ 
tems. as a partial equalization of the con¬ 
ditions under which CATV and broad¬ 
casting service compete. 

3. Impact of CATV competition on the 
Development of Television Broadcasting 
Service. 58. In light of what wc have 
said about the basic conditions under 
which competition between CATV sys¬ 
tems and broadcasting stations occurs, 
it Is plain that these proceedings do not 
turn upon a showing that CATV compe¬ 
tition is demonstrably certain to cause 
widespread and serious damage to the 
public interest in television broadcasting. 
We think the basic fact that CATV serv¬ 
ice, while entirely dependent upon tele¬ 
vision broadcasting, also offers substan¬ 
tial competition to television station out¬ 
lets Is enough to justify regulatory action 
designed to ensure that the competition 
involved is conducted under fair and 
reasonable conditions. But in any event, 
in light of our statutory responsibilities, 
we cannot view the issue before us as one 
which depends upon a showing that 
CATV competition Is highly likely to 
cause the wholesale demise of television 
stations across the country In the im¬ 
mediate future. 

59. There is another reason for taking 
this position. When wc last considered 
the overall questions raised by the de¬ 
velopment of CATV, our approach to the 
“economic impact” issue was focused 
largely upon the question of whether the 
adverse impact of CATV competition on 
broadcasters “would justify us in taking 
action, or seeking authority under which 
we could act, to bar CATVs from coming 
Into or continuing to operate In a particu¬ 
lar market.” CATV and TV Repeater 
Services, 26 F.C.C. 403. 424 (1959)* As 
w f e stressed at the beginning of this re¬ 
port and order, however, the issue in 
these proceedings is not whether to bar 
CATV entry into any particular market 
or markets. It is rather whether to per¬ 
mit the use of microwave facilities to 
serve CATVs, while imposing some re¬ 
strictions upon the manner in which the 
relevant cable systems compete with local 
television stations. And. as our 1959 Re¬ 
port points out, “The amount and cer¬ 
tainty of the impact which we would 
have to find In order to justify a particu¬ 
lar course of restrictive action naturally 
varies with the character of the particu¬ 
lar action to be considered.” (26 F.C.C. 
at 424.) 

60. With these considerations in mind, 
we turn to an evaluation of the facts on 
the question of impact. We shall dis¬ 
cuss this question first in terms of impact 
on existing operations and second in 
terms of the indications for new stations 
that may come on the air in the tmmedi- 


However. wa believe that reasonable non- 
duplication requirements will nerve, in part, 
to achieve the equalisation of competitive 
conditions at which the rebrosdc&stlng con¬ 
sent" proposal Is. In large part, aimed. 

"See also 26 PCC At 425 (par. 54) and 
436-8. 
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ate future. In both Instances, we stress, 
the question Is not only whether CATV 
competition may destroy or prevent the 
establishment of stations (and thus 
frustrate achievement of the “fair, effi¬ 
cient and equitable” distribution of both 
local and nonlocal television service con¬ 
templated by section 307(b) of the Com¬ 
munications Act), but also whether it 
may seriously impair the ability of sta¬ 
tions fully to serve the needs and In¬ 
terests of their communities (cf. Program 
Policy Statement, 20 Pike Bt Fischer, R.R. 
1901 (I960)). 

61. When we last reviewed the overall 
effect of CATV competition upon tele¬ 
vision stations, we concluded that “there 
is an impact upon television stations, 
regular and satellite, from the operation 
of auxiliary services of substantial size 
which bring competing signals into the 
stations* home communities (and per¬ 
haps. to a lesser extent. Into other com¬ 
munities within their coverage areas).” 
We were unable to determine, however, 
“at what point, in terms of size of the 
market or auxiliary, the number of sig¬ 
nals brought in. etc., this Impact be¬ 
comes serious enough to threaten the 
station's continued existence or serious 
degradation of the extent and quality of 
its service.” CATV Systems and TV Re¬ 
peater Services, 20 F.C.C. 403. 421-2 
(1959). We reviewed three cases in 
which stations had gone off the air claim¬ 
ing that CATV competition was the cause 
of their demise (26 F.C C at 415-18) and 
concluded that it was impossible to iso¬ 
late the effect of CATV competition from 
other factors which might—absent 
CATV—have presented successful opera¬ 
tion (26 F.C.C. at 422-3). We also con¬ 
sidered evidence of less extreme situa¬ 
tions in which broadcasters had claimed 
that they had been forced to curtail their 
service to the public because of CATV 
competition (26 F.C.C. at 418-20, 423), 
but concluded that "the circumstances 
are essentially as unpredictable as the 
occurrences of the more drastic situa¬ 
tions.” (26 F.C.C. at 423) 

62. As of the date of our 1959 Report, a 
number of other stations which were 
subject to some degree of CATV compe¬ 
tition had gone off the air without citing 
CATV as a substantial factor in their 
situations. And. as NCTA notes, since 
1959 yet other stations subject to some 
CATV competition have gone off the air, 
but none has publicly cited CATV ns an 
important factor In their financial dif¬ 
ficulties. Moreover, a number of the 
stations which in 1959 were complaining 
that CATV competition was placing 
them in a precarious condition having 
subsequently enjoyed sufficient financial 
health to increase the rates at which 
their facilities are sold to network and 
nonnetwork advertisers. 

63. We cannot regard these facts, how¬ 
ever, as dispositive of the question of 
impact upon existing stations. Quite 
aside from the inherent weakness of an 
approach which makes conclusions turn 
upon whether or not a station owner or 
manager has publicly cited CATV as a 
causal factor in financial difficulties, the 
situation with which wc are faced Is not 
static but dynamic. Concentration upon 
the immediate results at a particular 


point in time in a few particular situa¬ 
tions—without probing underlying fac¬ 
tors and the longer range trends affect¬ 
ing them—can produce highly erratic 
conclusions." 

64. Looking, then, to the underlying 
factors, we note that in 1959 we con¬ 
cluded that “The amount of impact 
• • • depends not only on the number 
of people served by the auxiliary service 
and that number's relation to the size of 
the market, but also on the number and 
character of the signals brought in” (26 
F.C.C. at 420). The record of the land¬ 
mark Carter Mountain case illustrates 
the operation of these factors. It shows 
that the amount of local revenue received 
by Station KWRB-TV, Riverton. Wyo., 
from each of the major towns in its mar¬ 
ket area was inversely proportional to 
the ratio of CATV subscribers to total 
TV homes in each town. As shown in 
the table below, the towns with the lower 
proportion of CATV homes produced dis¬ 
proportionately greater revenue to the 
station than communities of comparable 
size but with substantial ratios of CATV 
penetration: 


Town 

MNftt 


CATV 

sub- 

•eribrrs 

Non- 

CATV 

TV 

boencs 

Loader. 

*.*06 

in. m 

40 

MO 

WorUrnL. 

4.1*3 

2.48* 

1,000 

900 

KJrertoo... — 

S.M5 

t7.4jy 


1.150 

Tbcnaopotifi— 


*4*7 

400 

500 


On the basis of these and other facts as 
to KWRB-TV's condition as a small 
market station, we found that the un¬ 
conditional gT&nt of an application for 
microwave service—which would result 
In substantially Improved reception of 
distant signals—would probably also re¬ 
sult in the station's demise. Upon re¬ 
view, the Court of Appeals held that the 
record “amply" supported our conclu¬ 
sion (Carter Mountain Transmission 
Corp.. 32 F.C.C. 459. affirmed. Carter 
Mountain Transmission Corp. v. FCC, 
321 F 2d 359 (C.A.D.C.), ccrt. den., 375 
UB. 951 (1963)). 

65. In seeking to determine whether it 
is probable that many other stations will 
be faced with circum s ta n ces like those 
of the Carter Mountain case, we must 
take account of nationwide trends af¬ 
fecting the nature of CATV service of¬ 
ferings, the character of the markets 
entered and the degree of penetration 
achieved. In this respect, we think, 
there is ground for real concern. In 
1959. there were approximately 550 
identified CATV systems, serving an 
estimated 1,500.000 persons (26 F.C.C. at 
408). Now approximately 1,300 CATV 
systems serve 4 million or more viewers 
(NCTA. FC p. 8). In the late 1950’s and 
early 1960’s, franchises for cable systems 
were granted at an average rate of 50 a 


■* For example, the station In Kalispell, 
Mont., which had been off the air, had re¬ 
turned to the air at the time of our 1959 
Report, und we relied heavily on this tact 
(26 P.C.C. at 416 and 422). Shortly there¬ 
after. the station once again ceased opera¬ 
tion—this time permanently. Also see gen¬ 
erally the discussion In the PUhex Report 
on pp. 7-10. 


year. Between October 1963 and July 
1964, the number of franchises granted 
was 158 (8eiden Report, p. 49*. The 
average CATV system provided three 
signals to its subscribers in 1959 <2$ 
F.C.C. at 407); now, the majority pro- 
vldes five or more signals (Se(d<>n Re- 
port, pp. 53-54). It Is not uncommon 
for a system to offer as many as 12 chan¬ 
nels, and plans have been announ • d for 
the construction of 20-channel systems 
In 1959 only 50 CATV systems made use 
of microwave facilities, and the maxi¬ 
mum distance from which signals were 
brought in was some 300 miles (26 P.C.C 
at 409). Since then, the number of sys¬ 
tems using microwave has increased 
more than five-fold to 250 in 1964 NCTA 
FC. p. 9) and many more today. Micro- 
wave applications pending before us in¬ 
volve distances of 665 miles or more 
And while the CATV industry originated 
in sparsely settled areas and areas of 
adverse terrain, with little or no off-the- 
air television service, it is now spn adlnc 
to metropolitan centers with as many u 
two local stations and is propos'd for 
three-station cities such as Cleveland, 
Philadelphia, Pittsburgh, and Balti¬ 
more. 0 

66. CATV has already achieved sig¬ 
nificant penetration of the service areti 
of many stations, particularly small 
market stations, and the trend toward 
Increasing penetration Is apparent. In 
1959, very few stations reported a heaty 
penetration of their overall service area* 
by CATVs. (See 26 F.C.C. at 447-452.' 
Our current study, however, showed 31 
stations whose Grade A contours con¬ 
tained CATV subscribers aggregating 10 
percent or more of the station's net week¬ 
ly circulation (as measured by the 
American Research Bureau surveys In 
standard use by stations and adver¬ 
tisers) . Some 25 stations showed a simi¬ 
lar penetration of their Grade B coo- 
tours. Over 45 percent of the stations In 
one- and two-station markets had some 
CATV penetration of their contours. 
Over 50 percent of the stations In mar¬ 
kets ranking below 151 In size had some 
CATV penetration of their Grade A con¬ 
tours, and as to nearly 20 percent of these 
stations. CATV subscribers in the Grade 
A contour equaled over 11 percent ol 
their net weekly circulation ‘ Sddco 
Report, pp. 75-80), 

67. Particularly noteworthy Is the ex¬ 
perience of the seven stations with CATV 
subscribers exceeding 25 percent of 
net weekly circulation within their Grad* 
A contours, (The individual nation 
penetration ratios were as follows: u 
percent, 29 percent. 34 percent, 46 per¬ 
cent and 55 percent.) All seven of 
stations are effectively in one-or-two- 
station markets. Six are In 
ranking in size below 199. None of t» 
stations reported gross revenues of nKj* 
than $224,000 in 1963, and fHto*?* 
seven operated at a loss (Seidcn Rcpan- 
pp. 767). 


"We not© that, for the most 
more into three-station markets 
the proposal stage. The heart of CAT* 
velopment is still In areas which U<* 
reception of three full network 
(See Selden Report, pp. 82-84.) 
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68. These figures do not, of course, 
establish that substantial CATV pene¬ 
tration always or even usually causes 
stations which might otherwise operate 
profitably to operate at a loss" Now, as 
in 1959. we think it impossible, with the 
data at hand, to isolate reliably the 
effects of CATV competition from all of 
the other factors which operate to pro¬ 
duce particular financial results in differ¬ 
ing settings. The Fisher Report, in our 
view, marks a substantial advance toward 
the goal of isolating and predicting the 
effects of CATV competition, and we 
think many of the criticisms leveled at 
that report by other parties are mis¬ 
placed. L But there remain a number of 
questions. 'The Fisher Report assumes 
that a small decline in reported station 
circulation is followed by an equivalent 
decline In the prices advertisers arc will¬ 
ing to pay. The Report furnishes no 
specific evidence of this fact, and our 
experience Is that—particularly where 
national advertisers deal with smaller 
markets—there is much less tendency to 
react to small changes in station audi¬ 
ence. 0 There is also a question concern¬ 
ing the extent to which the various con¬ 
ditions described In Dr. Fisher's conclu¬ 
sions (as to noncarriage and duplica¬ 
tion where the subscriber was previously 
able to receive one or more stations) arc 
present in practice, 44 Without further 
exploration of these and other ques¬ 
tions* * wc would not and do not rely upon 
Dr. Fisher’s conclusions as to the dollar 
effects of CATV competition and their 
significance in different settings. 

69. To suggest that the likelihood of 
serious Impact can therefore be dis¬ 
missed, however, is to misconceive en¬ 
tirely the terms on which the problem 
comes to us. Now. as in 1959, it is plain 
that CATV competition can have a sub¬ 
stantial negative effect upon station au- 
(fience and revenues, although we lack 
the tools with which to measure precise¬ 
ly the degree of such impact. Now, as 

not the case in 1959. the CATV tn- 


• B* Selticn Report, pp. 73-75,80. 
w For a discussion of one of the majo 
criticisms made by Dr. Arkln, ace Seldei 

«PC*rt, pp 67-69. 

****** Report, pp. 64-66. 71-79 

KCTA.ARC.p.25. 

“B** P* 1 - 37, p. 17. above. Although th 
comment* do not make the point explicit 

*PP«r*nt that NCTA boa used predict* 
contours to determine whethe 
wir subscribers would otherwise be abl 
f vT?!** 4 * utlon off-the-alr. (ARC. pp 
7 ) Dr 1P l*her, on the other hand, ha 
tuixed prinaarUy American Research Bu 
(Fisher Report, pp. 17-20) 
thu fact—which may ac 
thmr J. n .l 4 ** 6 P^ 1 for *ny differences ii 
^ result*-we think the NCTA comment 
arc * whlch requires exploratloi 
uimM serious reliance is place 

“in*? Jeer's specific conclusions. 
dcoTM, ? aftJ 5 ulw> w * *r« concerned with th 
llsh th 10 whlch ^ co *t data used to estab 
sUtlonn rr? 1 ,*** Sr 0 * 8 P roflu of d Iff ere n 
audie^J I',**' 9 ’ P 13 - *^ove) and th 
which in 8Uppllw! Py rating servlcei 

nilied cawi ^ unduly mag 

of CATV competition o: 

SMnoUnp ♦ d i e0C ® becau *« of inadequat 

e^ P b!j 8 tii^ h ? lqU ? (cf par ,2 ‘ P* 8 - ftb ° ve > 
foliar *° ^tabllsh relatively precis 

tltion the of CATV compe 

^Od Its relation to station profitability 


d us try is in a very rapidly expanding 
stage of Its career. The long range trends 
are in the direction of deeper CATV 
penetration and greater Impact. Coun¬ 
tervailing factors may, in a number 
of cases, offset or mask these effects. If 
present trends should continue, how¬ 
ever. there is good reason to believe that 
the negative effects will become domi¬ 
nant in more and more situations. More¬ 
over. aside from these factors, there is an 
additional reason to believe that com¬ 
petitive impact will be more serious in 
the future than it has been in the past. 
As we have noted, and as NCTA itself 
has pointed out, the typical national ad¬ 
vertiser (network or non-network) Is 
barely aware of the effect of CATV upon 
station audience or its role in making 
the programs broadcast in one market 
available in others. It is highly probable 
that national advertisers will in the fu¬ 
ture take much greater account of CATV 
operations, and that estimates of ad¬ 
verse impact upon stations will become 
increasingly real. Rating services arc 
beginning to supply the relevant infor¬ 
mation and the data compiled in these 
proceedings will undoubtedly direct ad¬ 
vertiser attention to the significance of 
CATV. Advertisers normally view du¬ 
plication as a waste for which they wiil 
not pay, and network affiliations and 
rates are based on the amount of un- 
dupiicatcd coverage a station can pro¬ 
vide." As advertisers become aware that 
the purchase of big city stations may in¬ 
clude coverage of secondary markets, it 
Is likely that they will react." 

70. Prediction of particular results in 
particular cases must, of course, remain 
hazardous. We think it clear, however, 
that the most serious effects will be felt 
by (1) stations in smaller one and two- 
station markets, where the public does 
not receive the full services of all three 
national networks off-the-air, (2) by 
marginal stations in larger markets, and 
(3) by new stations coming on the air. 
The latter point is particularly signifi¬ 
cant. In 1959, we said (26 F.C.C. at 425): 
•’In the area of Impact on the develop¬ 
ment of new stations • • • we can only 
conclude that there is probably an Impact 
in some situations, so that in these situ¬ 
ations a regular station will not be built 
with the auxiliary service in existence, 
whereas absent the auxiliary service it 
would be. But there is no way to define 
these situations, or tell when they exist 
or do not exist.” As a general matter. It 
remains true that there Is no way to pre¬ 
dict with reliability the results of individ¬ 
ual cases. In light of the explosive 
growth of CATV, however, there is one 
overriding fact which wc must take Into 
consideration. 

71. The remaining Idle VHF channel 
assignments fall largely in sparsely set¬ 
tled regions west of the Mississippi River. 


* See Network Broadcasting, supra, pp. 209- 
12. 216-20, 226-9. 233-6, 263-74 (1958). 

" “Should the marketplace become aware 
of these data the economic results could be 
disastrous for small market stations. The 
networks would cut back the station's hourly 
rate, and the spot market or the rating agen¬ 
cies would adjust the audience rating to ef¬ 
fect a higher CFM,” Sclden Report, p. 77; see 
also Id. at pp. 72 and 75. 


Other potential new television stations 
must operate in the UHF frequency 
bands. The all-channel receiver legis¬ 
lation enacted in 1962 provides a basis for 
successful UHF operation in many areas 
which has hitherto been lacking. But 
the all-channel legislation, while a nec¬ 
essary first step toward more extensive 
use of UHF frequencies, affords no auto¬ 
matic guarantee of successful UHF oper¬ 
ations—particularly where they are con¬ 
ducted in competition with established 
VHF stations. The full effects of the 
legislation will not be felt for several 
years. Moreover, the earlier history of 
UHF failures prior to the legislation." 
and residual “psychological” prejudices 
against UHF are interim factors to be 
overcome. Acceptance of UHF is also 
dependent upon technological advances 
In UHF receiving and transmitting 
equipment, which, in turn, arc most 
likely to be stimulated by the advent of 
new UHF stations. 

72. In short, wc are in a critical period 
with respect to UHF development. Most 
of the new UHF stations will face con¬ 
siderable financial obstacles. Many wiil 
be deprived of access to network affilia¬ 
tion. Many, in addition will lack access 
to popular syndicated and feature film 
or sports programs, which are under 
long-term contract to existing stations. 

73. NCTA asserts that fears for the 
Impact of CATV competition upon po¬ 
tential UHF stations are groundless. It 
points out that in the absence of all¬ 
channel or other UHF-equippec receivers 
a CATV may extend the circulation of a 
UHF station by carrying it to subscriber 
homes with VHF-only receivers. Its 
figures show that in 14 of the 22 cases 
where UHF stations are now subject to 
CATV competition in their home com¬ 
munity. the station w r ent on the air after 
the CATV system or systems were al¬ 
ready in operation. Its figures also show 
that CATV competition was present in 10 
out of 107 cases in which UHF stations 
have left the air. NCTA c'tes letters 
from 2 out of the 10 relevant UHF broad¬ 
casters complimenting their CATV com¬ 
petitors on the assistance received 
through CATV carriage of UHF signals. 
It argues further that the factors which 
caused the demise of 97 UHF stations 
without CATV competition must have 
been the primary cause of UHF failure 
in the 10 instances where CATV compe¬ 
tition was present. In sum. it urges that 
UHF stations do go on the air in the 
presence of CATV and that few UHF 
stations with CATV in their home com¬ 
munity go off the air. 

74. We think this &how f Lng wholly In¬ 
adequate to support the proposition 
which NCTA advances. With no speci¬ 
fication of the degree to which any of 
the stations involved were subjected to 
CATV competition, or to which they 


"See. e.g., Second Report on DeJntermix- 
ture (1956), 21 F.R 4958. 13 Pike & Plrcher. 
R.R. 1571: Oreylock Broadcasting Co. v. 
United States, 231 F. 2d 748 (C.AD.C.); Fort 
Harrison Telecasting Corp. v. Federal Com¬ 
munications commission. 324 F. 2d 379 
(C-A-D.C.); Triangle Publications. Inc. v. 
Federal Communications Commission, 291 
F. 2d 342 (CA-D.C ). 
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benefited from CATV extension of their 
coverage. It is impossible to derive from 
this data any inference as to the effects 
of CATV on UHF development. 

75. On the other hand, there is one 
general factor giving cause for serious 
concern. As NCTA points out. a CATV 
sells to the public what a broadcasting 
station provides free of charge. (FC. pp. 
120-1). Inevitably, the primary attrac¬ 
tion offered the public by the CATV op¬ 
erator must be service which is not avail¬ 
able off-the-air. In some cases, this may 
take the form of a better picture than is 
receivable through normal means. In 
many cases, however, the primary eco¬ 
nomic Justification for CATV entry Into 
an area must be its ability to provide pro¬ 
gramming of distant stations which Is 
not already available off-the-air from 
existing local stations. The ability to 
provide programming not available from 
existing stations, however, must also be 
the basic reason for the development of 
any new local station or stations. The 
competition between the two must nec¬ 
essarily be sharp and direct, and the 
likely impact correspondingly severe. 
We have noted the claim that CATV sys¬ 
tems aid In the development of UHF sta¬ 
tions by giving them a "built-in" poten¬ 
tial audience on the VHP sets in the 
homes of subscribers. To the extent this 
Is so. it seems to us an additional reason 
to require carriage of a local station's 
signal by the CATV. In any event, the 
beneficial effect of such carriage is coun¬ 
terbalanced by the additional fractional- 
izatlon of audience and duplication of 
programs to which CATV operation may 
subject a struggling new station. 

C. CONCLUSION AS TO THK NEED FOR RULE 
MAKING ACTION 

76. We conclude that rule making ac¬ 
tion is amply Justified. First, we believe 
that requirements of carriage and rea¬ 
sonable nonduplication are appropriate 
as means designed to create reasonably 
fair and open conditions for competition 
between CATV and broadcasting stations 
as alternative ways of making television 
programs available to the public. These 
requirements stem also from our belief 
that, on the whole, the appropriate role 
for CATV systems is to make available 
television service which Is not available 
off-the-air, rather than to duplicate or 
prevent reception of local signals. So 
long as CATV Is not an Insignificant 
factor in the competitive conditions fac¬ 
ing the television broadcasting industry, 
wc think every station affected is entitled 
to appropriate carriage and nonduplica¬ 
tion benefits—irrespective of the specific 
damage which any individual CATV sys¬ 
tem may do to the financial health of the 
individual station. Commission action 
to achieve an accommodation of this na¬ 
ture between the two services is appro¬ 
priate and in the public interest. 

77. Secondly, we believe that the im¬ 
position of minimum carriage and non- 
duplication requirements by rule is re¬ 
quired in order to ameliorate the adverse 
Impact of CATV competition upon local 
stations, existing and potential. NCTA’s 
argument that CATV has not yet caused 
any widespread demise of existing sta¬ 
tions misses the point. As wc have 


pointed out above it would be clearly con¬ 
trary to the public Interest to defer ac¬ 
tion until a serious loss of existing and 
potential service had already occurred, 
or until existing service had been sig¬ 
nificantly impaired. Corrective action 
after the damage has already been done, 
if not too late. Is certainly much more 
difficult. Further, it is difficult, if not 
impossible, to attempt to delineate with 
any precision a factor such as discour¬ 
agement of entry of potential broad¬ 
casters because of CATV competition. In 
short, we must plan now for the healthy 
coexistence of CA1V and local stations 
and safeguard the public from future 
Injury. Circumstances have changed 
since our 1959 report and order, and the 
likelihood or probability of adverse im¬ 
pact upon potential and existing service 
has become too substantial to be dis¬ 
missed. If studies are in conflict and 
present a close question as to the precise 
extent of the impact, it is not close as to 
how this uncertainty should be resolved. 
This Is one of those situations in which 
the public interest requires that condi¬ 
tions conducive to the sound future of 
television "be assured rather than left 
uncertain." United States v. Detroit 
Navigation Co.. 326 U B. 236. 241. This 
is particularly so, where we have two 
modes of service, one of which is almost 
completely dependent on the other for 
Its product. In such circumstances, un¬ 
certainties should be resolved in favor 
of ensuring the healthy growth and 
maintenance of the basic service, 

78. Thirdly, we believe that rule-mak¬ 
ing action is best designed to meet the 
procedural problems Inherent In the sub¬ 
ject matter with which wc are dealing. 
Although this proceeding involves only 
those CATV systems which make use of 
microwave relays, a fairly large number 
of stations arc affected, and the volume 
of microwave applications continues to 
increase. An adjudication as to the ef¬ 
fect of any particular microwave grant 
Is not only cumbersome and time-con¬ 
suming but will often lose its validity as 
new CATV facilities are subsequently 
added. Individual adjudicatory pro¬ 
ceedings do not afford a satisfactory 
means for determining the cumulative ef¬ 
fect of a number of grants, each per¬ 
haps having relatively small Impact. 
Moreover, those stations operating mar¬ 
ginally and most apt to be severely af¬ 
fected by CATV operations are the ones 
least in position to undergo the expense 
of evidentiary hearings, or repeated 
hearings to avoid "chipping," even as¬ 
suming that Interim action of some kind 
were to be taken during the hearings. 
Also, there would be little. If any, op¬ 
portunity to consider on a case-by-case 
basis the effect of microwave grants up¬ 
on the decisions of potential applicants 
or existing licensees whether to inaugu¬ 
rate or improve service. And rule mak¬ 
ing is the most appropriate method to 
accomplish an orderly extension of serv¬ 
ice by means of CATV. The establish¬ 
ment of minimum across-thc-board re¬ 
quirements lets all parties—CATV 
operators, broadcasters, program sup¬ 
pliers and advertisers—know in advance 
what the basic operational conditions 
will be. All parties are thus given a 


reasonable chance to plan their activities 
with the foreknowledge of the basic re¬ 
quirements we will impose. We regard 
the Introduction of as much stability as 
possible into the planning perspectives 
of those affected by our regulation as % 
highly desirable objective. 

79. Finally, we note that reasonable 
carriage and non-duplication require¬ 
ments need impose no substantial bur¬ 
den on the ordinary CATV Operator or 
his subscribers. Most CATV operators 
already recognize the unfairness implic¬ 
it in a refusal to carry the signal of s 
local station. Indeed, NCTA argues that 
a requirement of carriage is unnecessary, 
since in most instances cable system* 
carry local stations voluntarily. If thto 
1s true, however, there can be no objec¬ 
tion to a rule recognizing the actual 
practices of CATV operators as desir¬ 
able. Moreover, our investigation hw 
disclosed a significant number of CATV 
systems that do not carry a station of 
stations that serve their communitiei 
off-the-air. Some 80 statioas were 
found to have 151 CATV systems in their 
Grade A contours which do not carry 
their signals to approximately 220,000 
subscribers. Some 123 statioas have 261 
CATV systems in their Grade B contours 
which do not carry their signals to about 
324,000 subscribers (Seiden Report, p, 
54). It is apparent that there is a need 
for regulation to delineate the situations 
In which the principle of carriage U tp- 
pllcable. The form and scope of thil 
regulation Is a matter we discus here¬ 
after. 

80. The situation as to nonduplica* 
tion is not greatly different. Our aim in 
this regard is not to take any proKTom* 
away from any CATV subscriber, but to 
preserve to local stations the credit 
which they are entitled — In the eyes of 
advertisers and the public—for present¬ 
ing programs for which they had bar¬ 
gained and paid in the competitive pro¬ 
gram market. NCTA itself concedes* that 
a requirement of simultaneous rtondupll- 
cation would injure very few CATV sys¬ 
tems (NCTA, FC. p. 121), but argues 
vigorously against any requirement that 
nonstmultaneous duplication be avoided 
This is a matter which, again, goes to t« 
form of the specific rules adopted, an* 
which we discuss hereafter. 

81. Generally, we believe that our pur¬ 
poses in these proceedings can be ac¬ 
complished without unduly burdening or 
obstructing the operations of CATV sys¬ 
tems* Our aim in adopting rules as to 
carriage an nonduplication la. wc ropeij* 
not to block or thwart but to seek an 
accommodation. 

• We foresee regulations which will re¬ 
quire us to adopt certain conditions « 
operation that will foster the develop¬ 
ment of local stations. As for example 

"(a) We may be required to carry m 
local television station (or stations) 
our cables and not degrade their picture 
quality. ^ 

"(b) We may be required to prove 
the duplication of the local station s prv 


• A spokesman for the largest CATV’P^ 
tor In the country (operating 29 ij*“ • 

12 states and 44 comm unities, with o\" ' 

000 subscribers) has sold, in a rec*n : 
ment to the stockholders of that ooroj»" 
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mm* bv a distant station carried on our 
cables This can be accomplished by ap¬ 
propriate switching operations. 


-All of the foregoing conditions would 
be acceptable to your company and, in 
(act wc have on occasions entered Into 
such agreements on a voluntary basis 
with area stations • • •* 

62 . We realise that the rules wc adopt 
will not solve all problems.** * * But this 
fact does not argue against their adop¬ 
tion. We act now where we can and as 
we can, to accomplish what wc can. We 
hope that these rules, ensuring many 
stations’ ability to maintain themselves 
as their areas* outlets for highly' popular 
network and other programs, will permit 
more expeditious processing of applica¬ 
tions for the use of microwave facilities 
to serv e CATV systems. Should they be 
Inadequate or unduly burdensome in In¬ 
dividual cases, special action or waiver 
can be obtained upon an appropriate 
showing. United States v. Storer Broad - 
costine Co.. 351 UB. 192 <1956>." IX the 
rules should ultimately prove unneces¬ 
sary or need modification in light of the 
passage of time. Congressional action or 
other factors, they can be modified or 
rescinded. Our best present judgment is 
that the public interest requires their 
adoption. 

XL Specific Provisions or the Rules 

S3, We turn now to the specific sub¬ 
stantive provisions of the proposed rules. 
Alter careful consideration of all the 
comments and for the reasons previously 
set forth, wc have decided that the pub¬ 
lic Interest would be served by adopting 
the rules .substantially as proposed, but 
with some significant modifications. 
The substance of these comments and 
the resulting modifications in the rules 
are set forth below. 

34. Wc shall discuss first the basic 
Questions of <a> what stations are en¬ 
titled to the benefit of required carriage. 
'b> what stations are entitled to the ben¬ 
efit of no i * duplication and as against 
which signals, and (c) what the time 
Period for nondupUcation should be. 
Thereafter, we shall discuss various mis- 
t^aneous issues relating to the three 
primary aspects of the rules and to the 

of the kind of transitional pe- 
roa that should be allowed before re¬ 
quiring full compliance with the rules. 

A. STATIONS ENTITLED TO BE CARRIED 

35. The rules proposed would require 
carriage of & station’s signals by any 


_ here to the problems we ar 

WKUMenng in the related notice of propose 
and notice of Inquiry tasued thl 
ol;* )• We note particular 1 

although we wUl include noncommei 
.. * Vocational ■tntiona In our requirement 
be carrtl ** Of local television signal 

CATV we hav 

no further action with regard to th 
< «u_ by educational broadcaster 

JfrJ**: 11 • above.* We have instead re 
b r ., ^nlderatlon of those ioeuca for tfe 
rf" instituted today, 

we wSi^2 Ul *!? by the Act (•*-. action 309 
button 'if. 1 ? 1 ?* any queettem raised in cor 
Uon/!LT??J ndlvldua, “lerowave applies 
the ***** °n the public inter eat 1 

CUIar applications involved. 
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CATV system receiving microwave serv¬ 
ice and located within Its predicted 
Grade A contour. The comments of 
CATV interests generally indicate a pref¬ 
erence that carriage requirements be 
limited to systems located in the sta¬ 
tion's city of assignment. Broadcaster 
Interests, on the other hand, urge that 
limiting the carriage requirement to the 
Grade A contour Is inappropriate, be¬ 
cause many stations rely on an effective 
market area, extending to their Grade B 
contours and beyond. Small stations, 
operating in sparsely settled areas, are 
put forward as prime examples, since 
they must depend upon wide-area service 
to attain minimum financial success. In 
addition, it is pointed out that such sta¬ 
tions are least able to afford the expense 
of case-by-case procedures to obtain 
Grade B carriage. 

86. A related issue Is the question of 
whether a CATV should be required to 
carry more than two local stations. 
NCTA urges that such a requirement 
would be burdensome. If not disastrous, 
for systems which have very limited 
channel capacity. The broadcasters 
argue, on the other hand, that the car¬ 
riage requirement is appropriate for any 
and all stations which meet an across- 
the-board definition of "local station" 
and that discrimination between local 
signals should not be allowed. 

87. In the view we take of both mat¬ 
ters. carriage of a station’s signal is de¬ 
sirable wherever the signals brought in 
by a CATV system compete effectively 
for the audience upon which the station 
relies. For. os wc have already con¬ 
cluded. failure to carry the station’s 
signal In such circumstances puts an un¬ 
reasonable restriction upon the station’s 
ability to compete. From the point of 
view of national advertisers and program 
suppliers, it makes little difference where 
a home In the station's normal audience 
is located. Signal contours, in this con¬ 
text. are merely useful rules of thumb 
for determining where a station's basic 
market area lies. Within that area, the 
station’s right to be carried should not 
depend upon a showing of specific need 
in each instance. 

88. On the other hand, we must con¬ 
sider the problems raised by the presently 
limited channel capacity of many CATV 
systems. The findings of our special study 
indicate that some 34 percent of all sys¬ 
tems provide less than five channels and 
an additional 27 percent provide only 
five channels (Seiden Report, p. 52)." 
Extension of the carriage requirement 
to the maximum limits conceivable could 
In some instances outrun the capacity 
of these systems (Lc^ in cases where a 
system located between several markets 
Is overlapped by six or more Grade B or 
better signals'*. Even In lesser situa¬ 
tions. a blanket requirement that all 
Grade B or better signals be carried 
could easily result in the carriage of sev¬ 
eral substantially duplicating signals 
from network-affiliated stations in near¬ 
by markets and the consequent exclusion 
of signals from more distant independent 


*• For mlcrowave-aerved systems, the com¬ 

parable figures are 33 percent and 36 percent. 

Ibid. 


and educational stations* Indeed. In¬ 
formal investigation has revealed some 
instances In which primary affiliates of 
the same network place overlapping 
Grade A or better signals In the same 
area, although there are very few such 
cases in which the area now contains a 
CATV system. 

89. Given these conflicting considera¬ 
tions, wc think that a compromise ap¬ 
proach is in order. Such a compromise 
has. in fact, been suggested in connec¬ 
tion with the legislative discussions to 
which we referred at the beginning of 
this report. In essence, its concept is as 
follows: A CATV system owes its primary 
duty to the stations that are closest and 
place the best signal over its community. 
It should, therefore, within the limits of 
its channel capacity, carry first all sta¬ 
tions that place a signal of the highest 
intensity and technical quality over its 
community. Thereafter, it should carry 
the stations that place successively lower 
grades of signal over its community, with 
the lower limit being a Grade B contour. 
At any stage, the system need not carry 
a signal if (1) it substantially duplicates 
the network programming of a signal of 
a higher grade, and <2) carrying it 
would—because of limited channel 
capacity—prevent the system from 
carrying a non-network signal, which 
would contribute to the diversity of its 
service. 

90. We shall adopt this concept. The 
modified rules will provide that, within 
the limits of Its channel capacity, a 
CATV system using microwave service 
shall carry first the stations that place a 
"principal community" contour over it. 
second the stations that place a Grade A 
contour over It. and third those that 
place a Orade B contour over it. How¬ 
ever, the system need not carry any 
station if its network programming is 
substantially duplicated by one or more 
stations of higher priority, and (b) 
carrying it would, because of limited 
channel capacity, prevent the system 
from carrying the signal of an independ¬ 
ent, nonaffiliated commercial station or 
the signal of a noncommercial, educa¬ 
tional station. Thus, a Grade A signal 
that is substantially duplicated by one 
or more "principal community" signals 
need not be carried if. because of limited 
channel capacity, its carriage would pre¬ 
vent the carriage of an Independent or 
an educational station. Similarly, a 
Grade B signal that is substantially 
duplicated by one or more Grade A or 
better signals need not be carried if. be¬ 
cause of limited channel capacity, its 
carriage would prevent the carriage of 
an independent or an educational 
station. 

91. We note the following subsidiary 
points in connection with this require¬ 
ment: 

(a) For purposes of this rule, we de¬ 
fine a "substantially duplicated" signal 
to be one which regularly duplicated the 
network programming of one or more 
other stations. In a normal week during 
the hours of 6 to 11 pjn., local time, for 
a total of 14 or more hours. We con¬ 
centrate upon the evening hours be- 


- See generally. NCTA. FC. Ex. No. 14. 
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cause, from the public’s viewpoint, this 
Is the period of maximum viewing and. 
from the station’s viewpoint, this is the 
period of maximum revenue. With the 
three commercial networks offering eve¬ 
ning schedules approximating 28 hours 
per week, we have chosen 14 hours as a 
rough midpoint defining “substantial 
duplication”. 

ib) In cases where there are substan¬ 
tially duplicating signals of equal grade 
over the CATV community, and carriage 
of both would prevent the cable system 
from carrying the signal of an independ¬ 
ent or an educational station, the system 
may in Its discretion select one of the 
duplicating signals for carriage. We 
realize that this makes possible •‘dis¬ 
crimination” between local signals In 
some cases. Upon complaint, we would 
examine closely any charge of abuse, 
particularly where the CATV operator 
has an ownership or other interest in 
one of the two duplicating stations. 

<c) Moreover, we note another quali¬ 
fication. We have used the concepts of 
“principal community”. “Grade A” and 
“Orade B” contours, already embodied 
in our rules.' 4 as if they described uni¬ 
form and sharply distinguishable grades 
of signal intensity. Actually, of course, 
signal intensity declines, not in sharp 
stages, but gradually as distance from 
a transmitter increases. It can be af¬ 
fected, also, by a number of factors such 
as terrain, directional antennae, etc. 
Once again, we stress that we are using 
signal contours as useful rules of thumb. 
If a station is able to show, for example, 
that its signal over a CATV community 
lying Just beyond its Grade A contour is 
materially better than another, “sub¬ 
stantially duplicating" Grade B signal, 
the CATV system will be obliged to select 
that signal In carrying out the respon¬ 
sibilities imposed under the rules. If 
a system is able to show* that, notwith¬ 
standing an apparent difference in signal 
contours, the signals of two substantially 
duplicating stations are of equal grade, 
we will allow appropriate relief, 

(d> In cases where, because of limited 
channel capacity, a system is not carry¬ 
ing the signals of all stations that place 
a Grade B or better contour over Its 
community, we think It retains an obli¬ 
gation to disturb the off-the-air com¬ 
petitive relationships of the relevant sta¬ 
tions as little as possible. Accordingly, 
wc shall require such a system to offer 
and maintain, for each subscriber, a 
switch allowing the subscriber to choose 
at any time between cable and off-the- 
air reception, unless the subscriber af- 
flmatively indicates In writing that he 
docs not desire this service. 

92. By these means, we hope to recon¬ 
cile the objective of establishing broad, 
uniform requirements that each station 
be carried within its basic market area 
with the limitations imposed by the 
channel capacity of many CATV sys¬ 
tems. Wc have noted a strong trend in 
the CATV industry toward the intro¬ 
duction of systems with wide channel 
capacity. Over a period of time, there¬ 
fore. the problem of limited capacity 
should tend to disappear. As noted, wc 

*• See || 73.688-73 686 of our rule*. 47 CFR 

73 683-73^86. 


can and will re-evaluate our require¬ 
ments in light of future experience. 

». STATIONS ENTITLED TO THE BENEFIT OF 
NONDUPLICATION AND AS AGAINST WHICH 
STATIONS 

93. The proposed rule would entitle 
any station placing a Grade A or better 
contour over a CATV community to the 
benefit of nonduplication protection 
against any other signals carried by the 
system, except a signal which is itself 
required to be carried under the rule 
<i.e., a Grade A signal) or pursuant to 
an agreement “reached by the parties in 
lieu of the requirements of this section". 
See proposed ft 11.556(a)(4) and 21.710 
(a)(4). Once again. CATV interests 
urge restriction of this provision to sys¬ 
tems in a station’s city of assignment; 
once again, broadcaster Interests urge its 
extension to systems within a station’s 
Grade B contour. 

94. We take the same basic view of 
the nonduplication benefit that we do of 
the carriage requirement. Le., that it is 
something to which a station is entitled, 
without a showing of special need, within 
its basic market area. However, we face 
here analogous problems of defining a 
station’s basic market, of recognizing the 
limited channel capacity of many CATV 
systems, and of ensuring that our re¬ 
quirements do not work an undue dis¬ 
ruption in CATV service. 

95. In large part. CATV objections to 
any wide definition of the stations to be 
protected relate to the Impact of pro¬ 
tection of two or more stations against 
anything more than simultaneous dupli¬ 
cation upon certain systems, viz. those 
with limited channel capacity that are 
located so far away from any Independ¬ 
ent. non-network station as to make 
access to the signals of such a station 
prohibitively expensive. The fear is that, 
in these circumstances, two stations 
could preempt for themselves most or all 
of the most popular network programs, 
sharply reducing if not destroying the 
usefulness and attractiveness of the 
service brought in on other channels by 
the cable system. Because of its limited 
capacity, and its practical Inability to 
obtain the signals of independent, non- 
network stations, the system would then 
lose a large part of its economic reason 
for being (cf.. NCTA, PC. p. 123). 

96. But CATV objections also stem 
from the fact that there is. in a number 
of instances, duplication of program¬ 
ming as a result of the overlap of off-the- 
air signals front stations located in dif¬ 
ferent markets. (Sec, e.g., NCTA. PC. 
pp. 45-6, 134-5, Ex. No. 14.) A certain 
amount of such duplication results from 
the overlap of the Grade A or better con¬ 
tours of two primary affiliates of the 
same network. A much greater amount 
results from the overlap of Grade B or 
better contours of tw f o affiliates of the 
same network. (See NCTA. Reply Com¬ 
ments. Appendix. Ex. 2.) If duplication 
exists off-the-air, argues NCTA. the 
Commission should not seek to prevent 
It via CATV. 

97. The question of the time period for 
which duplication protection should be 
afforded we discuss below. It has a bear¬ 
ing on the issue of what stations are 


entitled to protection, and we shall tab 
both matters into consideration in ou: 
subsequent discussion. Here, wc addrea 
our attention to the more general que*. 
tlon of the area within which a station 
is entitled to exclusivity—whatever tti 
scope in time. On this issue, we thin! 
that NCTA’s basic point is a good one. 
As noted, our proposed rule would hare 
exempted from the nonduplication re¬ 
quirement any overlapping Grade A sfc- 
nal required to be carried under the role 
or a private agreement. Our purpose 
was and is to preserve the existing off- 
the-air situation. Insofar as exclusivity 
is concerned, and not to give stations any 
greater exclusivity vis-a-vis CATV sys¬ 
tems than they now enjoy as a^alns; 
each other. Stated otherwise, in the ab¬ 
sence of a market in which the question 
of competitive access to programing by 
stations and CATVs can be resolved, our 
aim is to preserve for stations the com¬ 
petitive exclusivity they have been able 
to obtain as against other stations, but 
nothing more. 

98. Taking these factors into consid¬ 
eration. we shall modify our proposed 
rules to provide the nonduplication bene¬ 
fit for all stations (1) within whose 
Grade B or better contour a microwave- 
served CATV system operates, and (V 
which are carried on the system: Pro¬ 
vided, That (a) as to network program¬ 
ing. the system will not be required to 
protect a station’s exclusivity if one eff 
more stations which substantially dupli¬ 
cate its network programing off-the-air 
place an equal or higher grade signal over 
the system; and (b) as to non-netwert 
programing, the system will not be re¬ 
quired to protect a station’s exclusivity 
If any stations operating in what is nor¬ 
mally and usually considered another 
market for purposes of program distri¬ 
bution place an equal or higher made 
signal over the system. In these situ** 
tions, the CATV operator will be free w 
carry duplicating signals of other sU- 
tions, wherever they may be located. 
Thus, a station that places only a Grade 
B contour over the CATV system woujfl 
not be entitled to nonduplication oi net¬ 
work programing if one or more afliN*** 
of the same network (or networks) 
a Grade B or better contour over 
same system. The station would not w 
entitled to nonduplication of 
work programing if any station locateo 
in what is normally and usually 
sidered another market places a Grade** 
or better contour over the CATV 
Similar qualifications will apply t° 
tions placing Grade A and principal cu 
contours over the CATV system 
note, in this connection, the fouowtn* 
subsidiary points: 

(i> We define a “substantially 
cated” signal here as we have above- 
i.e., as one which is regularly dupuca^* 
by the network programing of one 
more other stations In a normal a 
during the hours of 6 to 11 P-®. 
time, for a total of 14 or more hour* 
<ii) A network’s willingness to 
off-the-air duplication of its pro« r “J 
two stations is rough index of its ^ 
ness to treat the stations as if they 
located in essentially separate m* r ^ 
No similar index is easily avallaM* 
regard to non-network proses* 
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However, the concept of a station's “mar¬ 
ker is one much used In the television 
industry Only in a few Instances Is 
there likely to be much dispute concern¬ 
ing the application of the concept. In 
those instances, the practices of stations 
and program suppliers can be investi¬ 
gated. to determine whether the CATV 
community fails In an area in which the 
station normally obtains exclusivity as 
against other stations. 

99 . On the other hand, the rules will 
provide for nonduplication, even though 
a station s signal contour over the CATV 
system is overlapped by a lower priority 
signal contour from another station in a 
different market. <A station with a 
••principal community" contour win be 
protected even though overlapped by 
Grade A s. and a Grade A will be pro¬ 
tected even though overlapped by Grade 
BY) In bitch situations, the CATV sys¬ 
tem, which can effectively render the 
signal* * of all stations carried equal in 
technical quality, is in fact altering the 
existing ofT-thc-alr situation as to 
exclusivity." 

100. By these means, we hope to leave 
the cable system that operates ••between" 
adjacent television markets relatively un¬ 
affected by the nonduplication require¬ 
ments. At the same time, a station 
which—despite the overlap of lower- 
mvdc signals from an adjacent market— 
has been able to maintain itself as the 
exclusive outlet for network and other 
programing in Its immediate area, will 
not find its position upset by the growth 
of CATV systems in its area of primary 
signal strength. And stations in sparse¬ 
ly populated areas, which rely upon 
wide-area coverage, will be able to main¬ 
tain, within their Grade B contours, 
their fundamental position as against 
distant, large-market stations. 

c. THE TIME PERIOD WITWIlf WHICH WON- 
I>UPI.IC ATIOH IS REQUIRED 

101. Perhaps the most seriously con¬ 
tested Issue In this proceeding — apart 
from the bade question of whether rule 
ttakins action is warranted—is whether 
restrictions on duplication of the pro- 
Kramlng of local stations should extend 
beyond simultaneous duplication. As 
wt have noted. NCTA Is willing to con¬ 
cede that avoidance of simultaneous du¬ 
plication would not Injure many existing 
CATV systems. The reason for this Is 


We not© here another qualification akh 
w one we have Applied In re 1 niton to th< 
«qutrwncni of carriage. If a motion la abb 
. r*** l,l *t H* dgnai over the CATV systen 
* materially better than another signal o 
y** 1 Priority** or that, for whatever reason 

* ,n lh ® dominant outlet In the CAT1 
““wumtT <ot th* network or non-networl 
^grunung it carries— notwithstanding th 
S3! 01 duplicating signals of "equa 
’- We * DoW require the CATV tya 
™ afTwd u nonduphcatlon protection 
CATV «• out 

bar*)* * contour of one atatlan ani 

ou* «K iUlln the ^rade B contour of an 
•how might well—on a prope 
We r<XJUlr<Kl to protect the first 

lt»r hv •inuiar treatment to a show 

tne CATX °l )€ral< w that—notwlthatund 
“a sn a P p arent aifferenw in signal con 

••eouiii” nnUon * to put substantial! 

^ 1 4lgTlaJ * over the CATV system. 


plain. With the exception of factors 
such as color transmissions, which wc 
discuss later, prevention of simultaneous 
duplication takes nothing of any real 
significance away from the CATV system 
or its subscribers. All that ts at stake is 
the availability of the same program on 
two different channels of the subscriber’s 
set at the same time. However, con¬ 
troversy is sharp with reference to our 
proposal that duplication be avoided for 
a period of 15 days before aiKi after local 
broadcast by a station. 

102. NCTA*s comments most fully pre¬ 
sent the CATV position. It urges that 
nonsimultaneous duplication benefits 
the subscriber by making the same pro¬ 
gram available to him at different times, 
that the amount of nonsimultaneous du¬ 
plication varies drastically from case to 
case and station to station, with no per¬ 
ceptible general pattern, that no need for 
an across-the-board restriction of non¬ 
simultaneous duplication has been 
shown, and that the few broadcasters 
who have agreements with cable systems 
which limit nonsimultaneous duplication 
have chosen not to exercise their full 
rights under such agreements. It ar¬ 
gues further, as we have already noted, 
that nonsimultaneous duplication pro¬ 
tection—if afforded to two or more sta¬ 
tions—can destroy systems which have 
limited channel capacity and are unable 
to obtain access to the signals of inde¬ 
pendent stations. Even where protec¬ 
tion is afforded to only one station. 
NCTA claims, the "15-day bcforc-and- 
after M period would permit an unscru¬ 
pulous broadcaster—by arranging his 
schedule to "program against" the 
CATV—to maximize the hours of pro¬ 
graming the system is prohibited from 
carrying, disrupting if not destroying the 
attractiveness of the CATV service and 
forcing the subscriber to wait until each 
protected program appears on the local 
station, often at an inconveniently early 
or late hour of the evening (NCTA. PC, 
pp. 51-109,118-24). 

103. Most of the broadcasters, on the 
other hand, urge that the full period of 
15 days before and after the local sta¬ 
tion presents a program is necessary (1) 
to allow stations with multiple network 
affiliations to maintain their exclusive 
right to present—often on a delayed 
basis—programs of more than one net¬ 
work, and (2) to maintain minimum ex¬ 
clusivity with regard to non-network 
syndicated and feature film programing, 
which is not ordinarily presented simul¬ 
taneously—or even nearly no—nation¬ 
wide. 

104. Our consideration of this issue 
must start with the facts of broadcaster 
practice in the scheduling of various 
programs. Most network programs are 
presented simultaneously throughout 
the eastern and central time zones, with 
a direct “feed" of the programs to dif¬ 
ferent stations through common carrier 
facilities, station-owmed microwave re¬ 
lays or off-thc-alr pickup of one affili¬ 
ate’s signal by another affiliate. In the 
Pacific time zone, network programs are 
normally delayed for the 3-hour period 
which covers the difference between that 
area and the eastern time zone, but are 
presented simultaneously throughout the 


Pacific time tone itself. In the moun¬ 
tain time zone, there are various prac¬ 
tices. Some stations carry network 
programs simultaneously with their 
broadcast in the eastern and central 
zones <carrying a program which origi¬ 
nated at 8 p.m. In New York at 6 p.m. 
mountain time>. Many others, liowcver, 
delay their network schedules for vary¬ 
ing periods, to meet the convenience of 
their viewers. 

105. It Is at once apparent that a CATV 
could—by bringing programs across 
either border of the mountain time 
zone—duplicate a local station’s network 
programs an hour or two before or after 
they are presented locally. Comments 
filed In a related proceeding by the op¬ 
erator of a CATV system in Yuma. Arlz., 
reveal that his system follows Just such 
a practice. 

108. The Information at our disposal, 
however, does not Indicate that this 
practice Is at all widespread. Opportu¬ 
nities for nonsimultaneous duplication 
of a local station*8 network programing 
by a CATV which carries the signals of 
a distant affiliate of the same network 
appear to arise primarily out of another 
set of circumstances. 

107. When a network offers its affili¬ 
ate a program, the affiliate may not wish 
to clear time for the program on a “live” 
basis. U., at the time when most of the 
stations in its time zone are carrying 
the program, using the common carrier 
or other facilities through which it Is 
fed. The network typically then offers 
the program to the affiliate for broad¬ 
casting on a delayed basis, providing 
that the time slot provided is acceptable 
to the program sponsors or participat¬ 
ing advertisers and to the network 
Itself." The affiliate’s reluctance to 
clear time on a “live” basis stems from 
its desire to present either the program 
of another netwwk or non-network pro¬ 
gram in the time period involved. 8ince 
the affiliate’s independence vte-a-vis Us 
own network and its opportunity to ob¬ 
tain the programs of other networks 
depends largely upon the relative num¬ 
ber of station facilities In Its market 
(ic., whether there are fewer or more 
station outlets than national networks), 
one would expect, a priori, that the 
practice of carrying network programs 
on a delayed basis would appear pri¬ 
marily In one- and two-station markets, 
but relatively less in the larger three- 
station markets.* 1 


M lss such Instances, the network usually 
malls a film copy of tho program to Affiliate. 

«There la another reason to expect more 
delayed broadcasts in smaller one- and two- 
station markets. Some smaller stations are 
forced to obtain nil or their programs by 
mall because the business they general© 
does not. In the network’s view. Justify the 
expense of ordering common carrier facil¬ 
ities and the station cannot afford Its own 
microwave relay or arrange foe an olf-the- 
air pick-up of another affiliate** signal. In 
situations of this kind, the station's entire 
network schedule may be run on a delayed 
basis. This accounts, we think, for many 
of th© coses discussed In the KOTA com¬ 
ments (PC pp eS-d) In whkto a CATV 
carrying the signals or a large market sta¬ 
tion did not duplicate any programs of the 
local station simultaneously but duplicated 
a largo number nonslmultaneously. 
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108. We have requested and obtained 
from the three national networks infor¬ 
mation concerning delayed broadcasts 
by their affiliates during a recenc week. 
Analysis of this information for stations 
in the continental United States reveals 
the following: Twelve (12) markets with 
four or more stations reported some de¬ 
layed broadcasts; the number of hours 
of programing delayed in the median 
market, during the sample week, was two; 
the range was from 1 hour to 20 hours. 
Sixty-four (84) markets with three sta¬ 
tions reported some delayed broadcasts; 
in the median market, all stations de¬ 
layed a total of 2*£ hours; the range was 
from Mi hour to 23 *6 hours. Fifty-seven 
(57) markets with two stations reported 
delayed broadcasts: the median was 11 
hours and the range was from 1 to 42Vi. 
And with 84 one-station markets report¬ 
ing some delayed broadcasts, the median 
fell between 5 and 5 Mr hours, with the 
range from Mi hour to 23*6 hours* 

109. This information confirms gen¬ 
erally our expectations. Stations in the 
one and two-station markets, where 
CATV systems have most often appeared, 
are likely to engage much more heavily 
in delayed broadcasting of network pro¬ 
grams than their counterparts in the 
larger three and four-or-more-station 
markets, which typically appear in the 
role of the distant station carried on a 
CATV system. As a result, there is a 
substantial opportunity for CATV sys¬ 
tems to duplicate the network programs 
of a local station in advance, since It 
carries the programs “live” from the 
large-market station, while the local sta¬ 
tion will often carry them on a delayed 
basis. Chances for duplication of a local 
station's network programs after the 
station has presented them are much 
less; for they depend upon the large- 
market station's delaying of a broadcast 
which the local station presents "live". 
The figures on advance and delayed du¬ 
plication by existing CATV systems, sup¬ 
plied in this proceeding by NCTA, like¬ 
wise confirm these statements (See 
NCTA. FC. pp. 68—84). 

110. Non-network syndicated and fea¬ 
ture film programing offers even more 


••Several comments on thla analyst* are 
appropriate: (1) Some 217 out of approxi¬ 
mately 200 television mark eta reported some 
delayed broadcasts; If the markets with no 
delayed broadcasts are taken into consld- 
oration, the median figures are reduced as 
follows: four-or-more station markets—1V4 
hours, three-station markets—2 hours, two- 
station markets—10*6 hours, and one-station 
markets—4 6 hours. We do not regard these 
differences as significant. (2) The upper end 
of the range for four- and three-station 
markets may appear to be high, however, 
the average number of hours per station la 
much lower. Moreover, the total number of 
hours per market falls off sharply from the 
peak For example, only 78 percent of the 
reporting three-station markets showed 10 
or more hours during the sample week. Only 
20 3 percent reported 5 or more hours. And 
In each cose a number of markets reported 
no delayed broadcasts. (9) While the median 
for one-station markets was less than for 
two-station markets, the average number of 
hours per station In the median market was 
approximately the same <6M hours) In both. 
Moreover, there was a considerable tendency 
for one-station markets to cluster near the 
upper end of the range. 


opportunities for nonsimultaneous du¬ 
plication. As the broadcasters point out, 
such programs—particularly feature 
films—are scheduled individually In each 
market, with relatively little nationwide 
pattern and no tendency for scheduling 
to be simultaneous within a region or 
time zone. Our own research indicates 
that stations typically bargain for and 
obtain exclusive exhibition rights to these 
programs for substantial periods of time, 
with the median for syndicated series 
falling somewhere around 2 to 3 years 
and the median for feature films approxi¬ 
mating 5 years. Within these periods, 
the scheduling of the episodes of a syn¬ 
dicated series may’ be affected by the 
need to "bicycle'' film copies from one 
market to another. There does not ap¬ 
pear, however, to be any particular na¬ 
tionwide pattern in either the syndicated 
or the feature film area. As a result, 
syndicated or feature film programs may 
be scheduled on large market stations 
at widely varying times, both before and 
after the same programs appear on 
smaller market stations. 

111. Assessing the contentions of the 
parties against the background of these 
facts, we think reasonable restriction of 
nonsimultaneous duplication is war¬ 
ranted. We have found that restrictions 
upon CATV duplication generally are ap¬ 
propriate both to create fair conditions of 
competition and to safeguard against the 
potential Impact of such duplication 
upon the ability of broadcasting stations 
to serve the public goals for which they 
have been licensed. If the amount of 
nonsimultaneous duplication is large— 
as it may well be for many stations in 
one- and two-station markets subject to 
CATV competition — our requirement 
must recognize this fact if it is to be 
effective. If. on the other hand, the 
amount of nonsimultaneous duplication 
is small, its prevention will have corre¬ 
spondingly little effect on CATV opera¬ 
tion. In neither case do we think that 
a station should be put to the test of 
establishing an overwhelming need for 
reasonable exclusivity within its basic 
market area. 

112. This action does not take from 
the CATV system any program which is 
now available to it. No broadcast will 
be deleted from any channel on a system 
unless it is scheduled for earlier or later 
presentation on the channel of a local 
station. Nor is any significant "waiting" 
forced upon the subscriber because he 
cannot view a program before it is pre¬ 
sented by his local station. Our 1963 
notice states that we would not regard 
the 15-day nonduplication requirement 
as applicable to programs of national im¬ 
portance. such as Presidential addresses 
or missile shots, which depend for their 
significance upon their timeliness. We 
made no proposal in this regard, as the 
notice also states, because it was our 
understanding that such programs are 
not presented on a delayed basis by any 
station except In extraordinary circum¬ 
stances. However, to make our inten¬ 
tion absolutely clear, we have incorpo¬ 
rated a provision in the rules exempting 
programs as to which timeliness of pres¬ 
entation is essential from the nonsimul- 
toneous duplication requirement. 


113. Thus, our requirement of exclualf. 

ity for delayed broadcasts will apply only 
to the great mass of standard network 
and other programs, which are produced 
long in advance of their exhibition and 
are almost entirely independent of highly 
timely references. 1 * It can hardly makt 
much difference to the CATV subscriber 
whether viewers in another community 
arc able to see a particular feature film 
or a particular episode of a network or 
syndicated program scries a week or two 
before or after he Is able to see it. The 
situation today, absent CATV, is that 
syndicated series and feature films tit 
scheduled on widely varying dates in dif¬ 
ferent communities, without noticeable 
discomfort on the part of the audience. 

114. NCTA urges that the local broad¬ 
caster may present a program which 
was scheduled "live" in prime evenini 
time by a network) on a delayed basis it 
highly Inconvenient viewing time*, such 
as after midnight or in midafurnoon. 
No showing has been made that as a gen¬ 
eral practice networks or sponsors would 
permit prime time programs to be shifted 
to less desirable periods, that non-net¬ 
work advertisers would be very inter¬ 
ested in purchasing announcements ad¬ 
jacent to such programs, or that broad¬ 
casters have engaged, or arc likely to 
engage, in such a practice. Once again, 
however, in order to make our intentions 
clear, we have Incorporated a provision 
in the rules that programs which are 
scheduled by a network between 8 and 
11 p.m., eastern time, but broadcast by 
a local station. In whole or In part, out¬ 
side of what would normally be con¬ 
sidered prime time for network programs 
in the time zone involved, are exemfj 
from the nonduplication requirement* 

115. The one thing our action does 
withdraw from the CATV subscriber is 
the opportunity to view the same pro¬ 
gram twice (or. In some cases, three or 
more times)—once on the local station* 
channel and once or more times, at » 
different hour or date, on the channels of 
incoming distant stations. Repeat pres¬ 
entations of this kind can undoubtedly 
be a service to the subscriber, giving him 
more than one chance to view a progTtm 
he desires and perhaps avoiding the con¬ 
flict between two attractive program* 
normally scheduled at the same time- 
Once again, however, we note that if im¬ 
am ount of nonsimultaneous duplication 
is small, our requirement withdraws very 
little from the subscriber. If the amoum 
of nonsimultaneous duplication is 

wc think the desirability of Prevents* 
it must normally outweigh Its benefit* 
the subscriber. There arc. In this con¬ 
nection, two important additional con¬ 
siderations: (1) In the larger communi¬ 
ties served by the distant stations wna 


On the basis of these consideration*. 
work study staff came to the conclu l lT 
t -the fact that a network progr*» 
carried on a delayed rather than • 

Is la not per « contrary to the P „ 
>re*t" Network Broadcasting, supra, p * 

We point out that nothing sold 
mded to suggest that the nondupnc*- 
mrement will be inapplicable whej 
i bas shifted a program norman> « p 
1 at one hour during the daytti- 
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signals are imported by the cable system, 
the competitive program market does 
operate as between stations. As a result, 
this service—the presentation of the 
game program within a 2-week period on 
different channels—la normally unavail¬ 
able to the residents of those larger com¬ 
munities Our requirement does not dis¬ 
criminate against the residents of the 
■Bailer communities typically served by 
CATV systems. It withdraws from them 
a service not available to anyone else at 
present. We cannot regard this as an 
undue hardship. (2) When a local sta¬ 
tion delays the broadcast of a program 
from one network, in order to present the 
program of another network scheduled 
in the same time period, it provides for all 
its audience —both CATV subscribers and 
off-the-air viewers—the chance to avoid 
a conflict between two attractive pro¬ 
grams normally scheduled at the same 
lime. If duplication via CATV should 
cause a network or sponsor to object to 
such scheduling, or if it should so reduce 
the station’s incentive that it avoids such 
scheduling, the entire audience—CATV 
and off-the-air—would lose this oppor¬ 
tunity. 

116. On the whole, we are convinced 
that our action, properly understood, 
win cause very little inconvenience for 
the CATV subscriber. Nor arc wc per¬ 
suaded that it will have any undue Im¬ 
pact upon the financial health of CATV 
system? At the outset, we note NCTA's 
tbowmg that in a few instances where 
broadcasters have had the right to de¬ 
mand protection against non-simultane- 
oua duplication under private agreement* * 
with CATV systems, they have chosen 
not to request all. or even the major por¬ 
tion, of the relief to which they were le¬ 
gally entitled. Without going Into the 
underlying details, whatever this showing 
wrests as to those broadcasters’ vary¬ 
ing judgments of their needs for exclu¬ 
sivity in differing circumstances, it 
hardly squares with NCTA’s claim that 
broadcasters will use the non-simultanc- 
ou* duplication provisions of our rules to 
cause maximum damage to competing 
cable systems. 


117. In this respect, we do not regard 
the station practice of presenting net- 
joric programs on a delayed basis, in or¬ 
der to present highly popular programs 
or another network, as inherently con- 
***** to the public Interest. For the 
reasons described previously, this prac- 
uce referred to as "cherry-picking" In 
various comments—is characteristic only 
oistations in one- and two-station mar- 
aets. Given the availability of more 
network schedules than station outlets, 
J5f 8 **Uon wishes to bring Its viewera 
•nat It judges to be the most entertaln- 
jo* or most attractive programs of twe 
networks; by doing so, it makes 
Programs available to those whe 
nTJu* , on ca hle In the community, 
Uve ^y on <l the physical or eco- 
of the cable In the area 
ST*®* community. Absent a show- 
thc Programs are being pre- 
Convenient viewing hours, oi 
mJ*uT e prac t*ce is being deliberately 
a tt«npt to undermine a CATV 
wrmiH 0n ~“ b °th of which matters wi 
SJJr: con sider seriously upon com- 
wamw- we can give no weight to th« 


claim that this practice contravenes the 
public interest.* 1 

118. Generally, we point out, It is the 
growth of CATV on a "simultaneous non- 
duplication only” basis which could 
change the scheduling of network pro¬ 
grams. Our action, which tends to 
maintain the existing situation in rela¬ 
tion to program exclusivity, leaves sta¬ 
tions to make their choices on the basis 
of program availability and their judg¬ 
ment as to how best to serve their com¬ 
munities. Only if delaying a network 
broadcast would incur the penalty of du¬ 
plication would there be an incentive to 
change. By and large, the question thus 
comes down to the effect of present 
scheduling practices upon the viability 
of competing CATV systems, assuming 
some restriction on nonsimultancous 
duplication. 

119. We consider this question, first, as 
it relates to situations in which a CATV 
system is obliged to protect only one sta¬ 
tion. NCTA has provided figures which 
suggest—but do not prove—that in a few 
instances where a broadcaster has suc¬ 
cessfully obtained protection against 
nonsimultancous duplication the effect 
has been to slow—but by no means halt— 
the expansion of the CATV’s subscriber 
list. In one of the three instances sup¬ 
plied. involving a cable system In Hat¬ 
tiesburg, Miss., "cable company officials 
do not attribute the losses to any signifi¬ 
cant degree to dissatisfaction with non- 
duplication” and NCTA itself concedes 
that "the dissatisfaction isn’t strong 
enough to have harmed the Company’s 
business." (NCTA. FC, p. 109.) We 
cannot regard this as evidence of undue 
disruption. 

120. More generally, there are strin¬ 
gent limitations upon a single station's 
ability to carry network programming on 
a delayed basis—thus creating the possi¬ 
bility of substantial nonsimultancous 
duplication. The amount of prime time 
available to the station per week is 
limited, and so is the station's ability to 
persuade networks to make additional 
programs available. NCTA has sub¬ 
mitted a study of the damage which a 
broadcaster might do to a competing 
three-channel CATV system, given 15- 
day nonduplication protection. The 
study was conducted by "the former gen¬ 
eral manager of a network television 
station with a net weekly ARB circulation 
in excess of 500.000 TV homes.” It sug¬ 
gests that the station could raise the 
hours between 6 and 11 pjn. during which 
it is duplicated on one or both of the 
competing channels of the system from 
4 Vi W a week to 13. The total "black- 


«It him been suggested that the practice 
results In an expansion in the amount of net¬ 
work programming carried by the station in 
prime time, to the exclusion of non-network 
and particularly local programming Along 
these lines, it la argued that we should re¬ 
strict duplication protection to simultaneous 
duplication, so os to give the station an in¬ 
centive to carry local programming—which 
could not by Its nature be duplicated. With¬ 
out going Into the question ol whether such 
action would be appropriate or effective, we 
think it sufficient to note that the same 
action would also penalise the broadcaster 
who delays a network program in order to 
present a non-network, local program. 


out" during the week would be 1 hour on 
one competing channel and 13 hours on 
the other, out of a total of 35 hours of 
programming presented on each channel 
between 6 and 11 p.m. during the week 
(NCTA. FC. pp. 51-6, Ex. 15). The sys¬ 
tem would still offer 34 hours of non¬ 
duplicating programing on one com¬ 
peting channel and 22 hours on the 
other, between the hours of 6 and 11 p.m. 
Without further information, these 
figures do not suggest a ruinous impact, 
even on an extraordinarily limited sys¬ 
tem.** 

121. There are, of course, the situations 
we have noted in which a station in a 
small market is carrying its entire net¬ 
work schedule on a delayed basis, because 
a "live” pickup is not available to it. 
There are also the situations in which, 
due to time zone differences, the CATV 
system is duplicating the entire network 
Unc-up of a single station an hour or 
two before or after. However, the sta¬ 
tions involved—which fall largely in the 
sparsely settled regions of the Mountain 
and Pacific Time Zones—are the ones 
most likely to need the protection which 
a "simultaneous only" rule would take 
from them. And the total amount of 
programming effectively "preempted" by 
one station is no greater in these situa¬ 
tions than it Is in others. 

122. Turning to the effects of our action 
in situations where more than one sta¬ 
tion is protected, wc must distinguish 
between two different cases. The first Is 
where a cable system is located effec¬ 
tively within a market served by two or 
more stations. The second is where the 
system falls "between" markets. In the 
first situation, problem areas arc largely 
confined to two-station markets. CATV 
has not yet made a substantial entry Into 
markets containing three or more sta¬ 
tions.** The stations In such markets do 
not engage in a large amount of delayed 
network broadcasting and the CATV sys¬ 
tems proposed rely almost exclusively 
upon improving the reception of local 
stations or importing Independent, non¬ 
network signals. 

123. Concentrating upon the two-sta¬ 
tion market situation, it is possible that 
prevention of non-simultancous duplica¬ 
tion could have a serious effect upon a 
CATV system which offers the public 
nothing over and above the available off- 
the-air service except the signals of net¬ 
work affiliated stations. For two stations 
can, In fact, preempt a significant pro¬ 
portion of the most popular programs 
of the three networks. We note, how¬ 
ever, the following considerations: (1) 
What is Involved is a claim by a supple¬ 
mentary service that it cannot survive in 
competition with off-the-air broadcast 
service unless it Is allowed to duplicate 
some of the product of Its competitors, 


«* Further, we note that the proposed rule* 
afford protection against undue effect* aris¬ 
ing out oi the prevention of nonslmultoneous 
duplication, by providing that In slnglc-sta- 
tlon situation* duplication need not be pre¬ 
vented If It reaulta in reducing tbe CATV 
system, at any particular time, to presenting 
the program of only one network. 

• There Is a question of whether CATV can 
ever become a significant factor in such mar¬ 

kets. See. eg.. Beldcn Report, pp. 82-S. 
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rather than provide new product. <2* * 
Over and above duplicating program- 
mins, the CATV operator retains his 
ability to provide a number of services to 
his subscribers. Our Investigation of 
network programming available to UHF 
stations seeking to enter two-station 
markets lndlaptes that a significant num¬ 
ber of popular programs are not being 
presented by the existing stations in such 
markets.** The 15-day rule, which is 
truly minimal In relation to the extended 
periods for which stations now receive the 
exclusive right to present syndicated and 
feature film programming, will allow the 
CATV to present the great bulk of the 
non-network programming broadcast by 
distant affiliates. Moreover, the system 
may be able to offer better reception of 
local signals. (3) Our provision allow¬ 
ing duplication where necessary to allow 
a CATV system to present—at any par¬ 
ticular time—the programs of two net¬ 
works was originally limited to situations 
in which the system is "affording protec¬ 
tion to a single television broadcast sta¬ 
tion/* See proposed 55 11.556(a) (3) and 
21.719(a)(3), Wc have decided to ex¬ 
tend that provision to all situations. 
Thus, the situations in which delayed 
network broadcasting by one or both local 
stations in a two-station market would 
leave the competing cable system with 
only one or no network programs will be 
avoided.** (4) Most CATV operators 
who enter the heart of a two-station 
market must be expected to equip them¬ 
selves with the capacity to offer the pub¬ 
lic the signals of non-network stations. 
If at all possible. Only two cases (Rapid 
City. 8. Dak., and Great Falls, Mont.) are 
put forward In NCTA’s comments as in¬ 
stances in which this is asserted to be 
Impossible, because of limited channel 
capacity, distance from independent sta¬ 
tions or both. (NCTA, FC. pp. 121-3.) 
Without specifying further, NCTA claims 
that there are numbers of others In sim¬ 
ilar situations. On the present record, 
however, we believe that the problem is 
sufficiently confined that it can be given 
appropriate treatment upon application 
for waiver of the rules. Moreover, the 
overall course of action wx have adopted 
will give us an opportunity to examine a 
number of situations In which a CATV 
system is required to afford 15-day non¬ 
duplication protection to two or more 
stations before deciding whether to ex¬ 
tend this requirement to the great 
majority of microwave-served systems. 


•Cl.. PCC. Public Notice. Mtmeo No. 3637. 
Report No. 4664. Issued May 31.1963. 

• Under the provUlon originally proposed— 
now applicable to system* served via micro- 
wave grants made under the Interim pro¬ 
cedures—the system U free to select which of 
two network programs (both of which are 
scheduled for delayed broadcast by the local 
station) it will duplicate. In extending this 

provision to cases In which protection la af¬ 
forded to two or more stations, we recognize 
that we create the possibility of ‘•discrimina¬ 

tion**—la. that a system oould theoretically 
decide always to duplicate the programs of 
one station. Instead of baaing Its judgment 
upon the needs of Its subscribers Upon 
complaint, we would consider carefully any 
charge of abuse, particularly where the cable 
system has an ownership or other Interest 
in one of the two stations concerned. 


124. Finally, considering the case of a 
system which fails effectively “between" 
television markets, our conclusions are 
similar. We have relieved such systems 
of the nonduplication requirement in 
many instances. Thus, a system operat¬ 
ing within the overlapping Grade B con¬ 
tours of a multiplicity of stations from 
different markets could often carry all 
such stations without affording them 
program exclusivity against each other or 
against more distant stations. There 
will be some instances In which a •'be¬ 
tween market” CATV system will be re¬ 
quired to afford nonduplication protec¬ 
tion to more than one station. In many 
such situations, however, the stations 
protected will be located In markets con¬ 
taining three or more stations—thus re¬ 
ducing the incidence of any nonslmul- 
ta neons duplication. In most such situ¬ 
ations. the CATV system will have a 
highly significant function to perform in 
Improving the reception of the available 
off-the-air signals, which would be un¬ 
affected by any nondupilcation require¬ 
ment. On the whole, we are convinced 
that our restriction of nonsimultaneous 
duplication would create no Insuperable 
problems for such systems. Once again, 
however, the overall course of action we 
have adopted will give us an opportunity 
to examine these situations again, before 
extending the rules to the great majority 
of systems, 

125. There remains the question of the 
precise extent of the restrictions to be im¬ 
posed upon nonsimultaneous duplication. 
After examining this question carefully, 
we believe that the 15-day before and 
after period proposed in our last Notice 
should be adopted. In dealing with net¬ 
work programs, our sample week study 
shows that, of all the hours of delayed 
network broadcasts, 10.2 percent w ere de¬ 
layed less than 1 day, 48.9 percent were 
delayed from 1-7 days, 30.2 percent were 
delayed 8-15 days, and 10.7 percent were 
delayed over 15 days. A more detailed 
distribution shows that the number of 
hours of delayed network broadcasts fell 
off sharply at the end of a 7-day period 
of delay and once again at the end of a 
15-day period. 

126. These figures reflect the practices 
of stations of which only a miniscule pro¬ 
portion are now in position to “program 
against" a CATV in an effort to cause a 
“blackout" of programs on competing 
channels. They fully justify the ad¬ 
vance period of 15-days specified in our 
rule-making proposal, without even tak¬ 
ing Into consideration any requirement 
for the prevention of duplication of non¬ 
network programs in advance of their 
presentation by local stations. 

127. With respect to the “after” non- 
dupllcatlon period, we think that a sim¬ 
ilar 15-day period is called for. Our 
judgment In this respect is not based on 
the situation with regard to network 
programs, since—as we have pointed 
out—the likelihood of duplication after 
a local station has presented a network 
program is relatively small. But a 15- 
day "after** period is clearly a minimal 
measure of protection against the dupli¬ 
cation of syndicated or feature film pro¬ 
grams. considering the extended pe¬ 
riods—up to and exceeding 5 years—for 


which stations now bargain and obtain 
exclusivity in relation to such program*. 

D. MISCELLANEOUS MATTERS: THE QUESTION 
or A TRANSITION PERIOD 

There are a number of subsidiary issue* 
relating to the basic requirements of the 
rules which we have not treated thus far, 
Without attempting to summarize then 
in advance, we discuss them here 

128. Use of predicted contours In 
dealing with both the carriage and the 
nondupilcation requirements, we hire 
made liberal use of the signal contour 
concepts embodied in our rules As pro¬ 
posed in our notices, these reference* 
were entirely to predicted contours. As 
we have stated several times, however, 
signal contours arc. tn the present con¬ 
text, useful rules of thumb. And, as wc 
have repeatedly recognized, the method* 
of prediction specified in our rules in 
based on various assumptions as to ter¬ 
rain and other factors, which may not 
necessarily hold true in an Individual in¬ 
stance. In the absence of other infor¬ 
mation. predictions based on our rule* 
will be regarded as creating a prima fade 
presumption os to the location of signal 
contours. With one exception to t* 
noted later, however, any party, however, 
will be free to make a showing that, be¬ 
cause of terrain or other factors, the 
contours lie elsewhere. If the partie* ire 
unable to agree, the matter may be 
brought to us for resolution. 

129. Material degradation. One of tlx 
matters covered by the proposed iule$ on 
which dispute has long been endemic ii 
the requirement that CATV lysteau 
carry the signals of local stations with¬ 
out material degradation/*" Broad¬ 
caster interests—fearing intentional deg¬ 
radation of their signals by CATVs— seek 
a more specific definition of “material 
degradation in quality" and ask that 
some criteria be set forth. It is Rig* 
Rested that the CATV system should use 
a good quality antenna at an optimum 
site chosen after consultation with the 
station’s engineer and with his approril 
CATV interests point out that maul 
problems in the reception of a station* 
signal may stem from deficiencies that 
may occur anywhere in a transmission 
path that can extend—in the case of net¬ 
work programs—from network studios in 
New York across the country*, through 
a station transmitter and thence to ihe 
point of pickup by the cable sysUtn. 


• We take this opportunity to commit 
he argument of TAMH, an association repw- 
rating manufacturers of receiving an r f 1 n r* 
■qutpment. that CATV systems should * 
squired to ensure that television » 
ubecrlbers are capable of receiving local 
i&la off-the-air. Instead of requiring 
ystem receive and carry the signals of 'V*** 
tat Ions. For the reasons we have fpw- 
md because the Installation and 
>a nee of roof-top antennae may entau 
tantlal expense for the subscriber^r^.* 
jot otherwise accord with the 
Leaires. we think It preferable to require 
JATV systems carry the signals of 
ions. As noted above, however. In 
uses whore the system does not carry 
Irade B or better signals, we * 

he system to provide and meta 1 ® 1 ” ^ 
enabling the subscriber to receive off- 
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They deny that any instances of delib¬ 
erate degradation have occurred, and 
urge us to leave such matters to the 
parties to work out. resolving disputes on 

a case-by-case basis. 

130. We will not attempt to prescribe 
specific quality standards lor the recep¬ 
tion and carriage of television signals by 
CATV systems in this proceeding. Such 
action may be desirable." However, with 
the large number of variables involved, 
it would take some time to develop ap¬ 
propriate technical criteria. Moreover, 
any prescribed minimum standard 
would fall short of what can be achieved 
by cooperative, good faith efforts on the 
part of CATV operators and broadcast 
licensees. With the adoption of general 
carriage and nonduplication require¬ 
ment*. It will be In the best interest of 
both parties to provide a good signal on 
the cable in order to retain the good will 
oi the subscribing public. 

131. We shall, however, retain a gen¬ 
eral requirement that local signals be 
carried ‘without material degradation.” 
We stress that this requirement imposes 
a duty to do more than avoid deliberate 
damage to reception of the station's sig¬ 
nal. CATV systems have demonstrated 
an ability to provide a good signal, re¬ 
ceived off-thc-alr. beyond the Grade 
B contours of stations they have them¬ 
selves desired to carry. Our carriage re¬ 
quirement, on the other hand, applies 
only where at least a Grade B contour is 
in fact placed over the CATV community. 
And the sy stem's obligation to the local 
signal is at least as great as Its obligation 
to the signals of more distant stations. 
Accordingly, the requirement of "no 
material degradation" implies an obli¬ 
gation, on the part of the CATV operator, 
to provide appropriate means for the best 
reception of the local station’s signal that 
is reasonably possible. In this regard, 
he should consult with the station’s en¬ 
gineer as to the optimum site and manner 
in which to receive the station. 

132. On the other hand, the cable sys¬ 
tem’s obligation is not unlimited. The 
station has an obligation to provide a 

transmission meets the technical 

standards laid down In our rules. It can¬ 
not expect a cable system to make good 
deficiencies in its signal that result from 
its failure to meet these minimum re¬ 
tirements. Nor can it demand more 
jnan a reasonable effort on the part of 
uve CATV operator to provide the best 
^option of Its signal possible in all the 
orcumstanccs. If both parties operate 
jn good faith, we believe that most prob- 
{—Jf ^ be resolved. Any disputes may 
oc brought to us for ruling on a case-by- 
case basis. 


133. Selection of a channel for car < 
rml < !i Purp - 0SW * Closely related to th< 
"material degradation" is tin 
ue of the channel on which the loca 
Is carried. NCTA has submitted 


mi* ***• Pudency of a petition fc 

id prescribe technical standard 
tlmi?. v rcc lP l,<m and carriage of televlsia 
*£ CATV tiled on July 21 

Cbrn Television Broadcaatln 

UorT ‘ We wlu consider that pet 

CATV *^ ncr *l proceeding concemln 

86- P^fn^ U ° n b^ututed today (FC 


a showing indicating that carriage of 
signals on a cable system on the same 
channel as that on which they arc trans¬ 
mitted can cause degradation due to in¬ 
terference from (1) the off-the-air signal 
(picked up by the subscriber’s set "from 
the receiver chassis, from power lines, or 
from other sources") where that signal 
is strong or (2) radiation from the cable 
(even within the limits permitted by 
515.161 of our rules) where the CATV is 
attempting to receive a weak off-the-air 
signal. (See NCTA, Appendix to Reply 
Comments. Ex. 4.) On the other hand, 
broadcasters prefer to be carried on their 
own channel, if this is possible without 
material degradation. Moreover, they 
contend that the only way for a station 
to build and maintain program identifi¬ 
cation with the CATV audience is for 
their signal to be received on the cable 
always on the same channel * And there 
are some who assert that a local station 
can be carried "on-channel" without deg¬ 
radation (e.g., through various means 
of amplifying that signal)—particularly 
where the off-the-air signal Is of less 
than principal city grade. 

134. There is no way to prescribe a 
specific rule covering all of the various 
situations possible. Where practicable 
without material degradation, however, 
we will require that the local station be 
carried on its own channel. Moreover, 
once a channel position on the cable is 
selected, wc do not believe it should ordi¬ 
narily be changed without the station’s 
consent, except to accommodate the sig¬ 
nal of a station having higher claims, be¬ 
cause it places a higher grade signal over 
the CATV community. Without incor¬ 
porating an express provision In the 
rules, we would examine any charges of 
abuse upon complaint. 

135. We note one additional matter In 
this connection. There may be situa¬ 
tions in which the presence of a strong 
off-the-air signal or other factors render 
one or more channel positions on the 
cable inferior to others—no matter what 
signal is placed in those positions. In 
such situations, the cable system may 
have a choice between placing a local 
signal (i.e., one required to be carried) 
or a nonlocal signal (i.e., one not required 
to be carried) In the Inferior position. 
We expect the local station to be given 
preference In such choices, and construe 
the requirement of carriage without ma¬ 
terial degradation to impose this obli¬ 
gation. 

136. Duplication; the means of preven¬ 
tion . There are basically three ways in 
which duplication—simultaneous or non- 
simultancous—can be avoided. <a> The 
duplicating signal may be "blacked out" 
and a slide substituted, informing the 
subscriber of the channel on which and 
time at which he may view the deleted 
program, (b) The signal of the pro¬ 
tected station may be switched so that 
it appears—during the "blacked out" pe¬ 
riod—on both its own channel and on the 
channel of the duplicating station, (c) 
The "blacked out” period may be filled 
with the signal of some other, nondupli- 


• The importance of this matter In Mut¬ 
ation* where the CATV viewer le a participant 
in a rating earn pit la particularly stressed. 


eating station carried on the system 
(which w r ould then appear simultane¬ 
ously both on Its own channel and on 
the duplicating channel) or by other 
material of the cable operator’s choosing. 
In any of these cases, the switching 
required may be performed manually or 
by means of various automatic devices * 

137. Some broadcasters urge that the 
use of a slide Is the only effective way 
to establish, in the eyes of the subscrib¬ 
ing public and the advertiser, the exclu¬ 
sivity that the rule is designed to protect. 
Other broadcasters, while not insisting 
upon the use of a slide, contend that 
carriage of their signal on more than 
one channel tends to destroy their pro¬ 
gram identification In the eyes of the 
audience and the advertiser. CATV in¬ 
terests. on the other hand, generally 
prefer to retain the ability to fill a 
"blacked out" period with program ma¬ 
terial, cither from another broadcast 
signal or of their own choosing, so as 
to avoid subscriber dissatisfaction. 

138. We will not require the use of a 
slide. While it may be of some benefit 
to the broadcaster—particularly in deal¬ 
ing with local advertisers—the benefit is 
a marginal one compared with the major 
benefit of nonduplication. The Interests 
of the CATV system outweigh, we think, 
this consideration. Wc will, however, 
require that, upon the station’s request, 
the cable system refrain from carrying 
its signal on more than one channel/'' 
The CATV operator has no stake in 
whether a "black out" period is filled by 
the protected station’s signal or the sig¬ 
nal of another station. Neither has the 
subscriber. Moreover, by filling "blacked 
out" periods with material other than 
the signal of the protected station, the 
parties would largely avoid another prob¬ 
lem discussed in the comments—the 
"clipping" or other disruption that may 
occur when switching is not properly 
coordinated with the local station’s pro¬ 
gramming. 71 Whether the fault in such 
situations lies with the broadcaster (in 
foiling to keep to standard time sched¬ 
ules) or with the CATV (in failing to 
perform switching operations or set time 
clocks accurately), the problem can be 
alleviated by the use of a slide or a signal 
other than that of the protected station. 
The local programs and advertisements 
will then be received in their entirety on 
the channel of the local station and the 
CATV operator will retain full control 
over the switching that occurs on the 
duplicating channel. 

139. Duplication; nature and timing 
of notice from local station. The rule 


• The mechanism* now in use for Uxi* 
purpose depend upon a preset time dock. 

» We know of no reason why CATV oper¬ 
ators should want to carry the signal of a 
local station on more than one channel, ex¬ 
cept to aooompiUh nondupllcatlon. The loss 
of program Identification for the local station 
would be the same whenever such duplicate 
carriage occurred. Accordingly, we have 
made thla requirement apply generally. 

«By ’‘clipping* 4 the parties are referring 
to situations In which CATV subscribers 
miss the beginning or lost few minutes of a 
program, including local advertisement#, be¬ 
cause of a failure of coordination between 
switching operations and the protected sta¬ 
tion’s programming. 
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originally proposed In Docket No. 14895 
would have required a station entitled to 
nonduplication protection to give the 
competing CATV system at least 30 days 
advance notice of the date on which the 
protected broadcast would occur. In our 
1963 notice, we modified this requirement 
to provide for “notification as soon as 
possible and in any event, at least seven 
days in advance of the date of the pro¬ 
gram's scheduled presentation over the 
CATV system.** See proposed rules 
11 556(a)(1) and 21.710(a)(I). 

140. CATV interests make various ob¬ 
jections to this provision, and we have 
In any event reconsidered the entire 
matter. Olven a requirement for 15-day 
nonduplication, the searching out of 
duplicating programs in the schedules 
of competing stations can impose some 
burden on the CATV operator—especially 
with regard to syndicated and feature 
film programs, which may be scheduled 
in different markets on widely varying 
dates with little regular pattern, and 
particularly where he is required to pro¬ 
tect more than one station. We think 
this task should properly be undertaken 
by the broadcaster requesting protection, 
l.e.. that he should specify both the pro¬ 
gram to be protected and the program 
against which he desires protection. For 
the most part, this burden will be mini¬ 
mal—particularly in relation to regu¬ 
larly scheduled network programs. 
Where It is more than minimal, we think 
the broadcaster should bear it unless the 
CATV operator would prefer to do so 
himself. The proposed rules will be mod¬ 
ified accordingly. 

141. On the other hand, with the 
broadcaster notifying the system of the 
programs as to which he desires pro¬ 
tection. the remaining reasons for spec¬ 
ifying a period for advance notification 
are (1) to give the cable operator an op¬ 
portunity to arrange for the appropriate 
switching operations, and (2) to give 
him an opportunity to keep subscribers 
informed of the differences between the 
program schedules for the duplicating 
distant stations which are printed in area 
newspapers or other publications and 
their schedules as they will appear on 
the cable system. Any broadcaster de¬ 
siring to retain the good will of sub¬ 
scribers will naturally seek to provide 
the required information to the cable 
system as early as possible. Last min¬ 
ute changes in the scheduling of both 
network and non-network programs do 
occur, however. Considering all factors, 
we have decided to require notification 
as soon as possible and. In any event, no 
later than 48 hours preceding the broad¬ 
cast of the program to be deleted. How¬ 
ever. we also expect the CATV system 
to afford reasonable cooperation in case 
of shorter notice. 

142. Duplication: color transmission. 
CATV interests urge vigorously that they 
should not be required to delete recep¬ 
tion of programs transmitted In color In 
order to avoid duplication of the same 
programs in black and white. They urge 
that a significant number of subscribers 
possess color receivers and that a signif¬ 
icant number of local stations carrying 
network broadcasts available In black 
and white or color do not themselves 
possess color transmission equipment. 


Nondupllcatlon of these stations, they 
contend, can destroy the usefulness of 
the subscriber's color receiver. 

143. We are not convinced that the 
problem is as wide-spread as NCTA 
claims It to be. n However, we also would 
not wish to withdraw from a significant 
proportion of subscribers the opport- 
nlty to view programs in color unless 
there are weighty considerations Justify¬ 
ing such action. With the market for 
color receivers showing substantial ex¬ 
pansion, and with all networks com¬ 
mencing a significant amount of color 
transmission, we believe that almost all 
stations will have equipped themselves 
for color transmission in the relatively 
near future. In the Interim, we believe 
that some relief from nondupllcatlon re¬ 
quirements may be warranted. However, 
present levels of color receiver saturation 
are relatively low. We are not now in 
position to specify any particular level 
of color set saturation among a system’s 
subscribers which would always justify 
removal of the nondupllcatlon require¬ 
ments. We are therefore adopting rules 
without a specific provision on this sub¬ 
ject, but are calling for comments on it 
in the related notice of proposed rule 
making issued today <FCC 65-334, Part 
I). Before imposing nondupllcatlon re¬ 
quirements on the bulk of microwave- 
served CATV systems or the Industry at 
large, we will address ourselves to this 
subject again. In the Interim, we will 
consider individual cases on application 
for waiver of the rules. 

144. Stations entitled to carriage and 
nonduplication: satellites and trans¬ 
lators. As proposed, the rules would not 
require cable systems to carry or non¬ 
duplicate boosters, repeaters, trans¬ 
lator television stations or satellites 
(which do not originate at least seven 
hours per week of local programming) 
unless such facilities present the pro¬ 
gramming of a station which is otherwise 
entitled to carriage and/or nonduplica¬ 
tion. Both CATV and broadcaster in¬ 
terests have expressed dissatisfaction 
with this provision. The CATVs urge 
that a satellite originating only seven 
hours per week is still primarily a re¬ 
peater facility, which does not stand on 
the same footing as a local station. Be¬ 
yond this, they contend that our failure 
to impose restrictions upon the duplica¬ 
tion of local station programming by 
translators is discriminatory. The 
broadcasters—with the support of vari¬ 
ous independent translator groups—urge 
that satellites and translators should 
have the same carriage and nonduplica¬ 
tion benefits as regular local stations, 
with no prerequisite for a minimum 
amount of local program origination. 


" NCTA shows that one out of every four 
station! whose signals were carried by micro- 
wave -served cable systems aa of the date of 
Its comments was not equipped for color 
Us ns mission. Casual inspection of the list 
of 72 stations It submits, however, reveals 
that a large number ore nonnetwork. Inde¬ 
pendent stations or atBUotce of networks 
that have not. until recenUy. engaged In a 
significant amount of color transmission. 
At least one or the stations Is a noncom¬ 
mercial. educational station. (See NCTA. 
PC. Ex No. 31.) 


Pointing out that such auxiliary facul¬ 
ties are normally located In undersertfd 
areas with a corresponding need for free 
reception service, the broadcaster claim 
that a lack of relief from CATV competi¬ 
tion will discourage licensees from con¬ 
tinuing, or undertaking new. transistor or 
satellite ventures to meet that need 
Further, they point out that unless a sat¬ 
ellite obtains protection akin to that af¬ 
forded a full-fledged local station, it may 
never have the opportunity to develop 
Into such a full-fledged station. 

145. We think the broadcaster? bask 
point with regard to satellite stations Is 
sound. Both as means for extending 
off-the-air service and as potential local 
stations, we think satellites are entitled 
to the basic benefits of the rules. How¬ 
ever. a satellite cannot be treated pre¬ 
cisely as we would treat any other tele¬ 
vision station. A satellite’s covers re con¬ 
tours may overlap the “equal priority" 
contours of the parent station, thus cre¬ 
ating off-the-air duplication of pro¬ 
gramming. But this has nothing to do 
with the geographical scope of the mar¬ 
ket In which satellite and parent operate 
as a unit, and should not result in a loss 
of nondupllcatlon protection for both. 
On the other hand. If the CATV system 
Involved has wide channel capacity, 
treatment of a satellite as a full-fledged 
station might in some Instances require 
the system to carry both satellite and 
parent, with only a very marslmd 
amount of nonduplicating programming 
added for the benefit of subscribers. We 
believe that a satellite and Its parent 
should generally be treated as a unit 
Carriage of one will relieve a CATV sys¬ 
tem of any obligation to carry the other 
Affording nonduplication protection to 
one will relieve the system of any obliga¬ 
tion to afford protection to the other. 
However, off-the-air duplication of a 
satellite's programming by a parent sta¬ 
tion. or vice versa, will not result in a 
loss of exclusivity for both. 

146. The question as to translators 
whether station-owned or independently 
owned, is a more difficult one. For it 
Involves broad issues as to the appropri¬ 
ate role of these auxiliary broadcast fa¬ 
cilities. We are urged by Dr. Sclden to 
consider a wide expansion in their urn. 
to extend the service areas of small mar¬ 
ket stations and bring three full networt 
services to the entire country off-tw- 
air.” And we are considering an ex¬ 
panded use of translators in certain lim¬ 
ited circumstances." The issues misco. 
however, arc entirely too broad for reso¬ 
lution here. For the present, we hare 
decided to treat translators and other 
repeaters in the manner proposed in ow 
notices in these proceeding* wnerc 
they operate within the Qrade B or bel¬ 
ter contour of the station v/Uosc pro¬ 
gramming they rebroadcast, they will w 
treated as extensions of that 
facilities, adding to its rights under t 
rules only to the extent they bring i 
service to an area which would 
not have It because of terrain OI * ^ 
factors. Nor will any off-the-air dup 


«8ee Seldrn Report, pp. 7. 22, w 
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cttton due to translators and other re¬ 
peaters be regarded as ground for with¬ 
holding nonduplicatlon protection from 
the originating station. However, In the 
related notice of proposed rule making 
Issued today (FCC 65-334), we have 
called for comment* on the appropriate 
role ol translators and the manner In 
which they should be treated for pur¬ 
poses of carriage and nonduplicatlon by 
CATV systems. We will therefore have 
on opportunity for further consideration 
of this subject in the relatively near 


future. 

147, Finally, we point out that trans¬ 
istor* and satellites—unlike CATV sys¬ 
tems—operate under the provisions of 
section 325 of the Act and that our rules 
now impose restrictions on the use of 
station-owned VHP translators to Invade 
the service areas of other stations whose 
programs would be duplicated, (See 
174.732(3) of the rules.) The question 
of whether further restrictions should 
be imposed on duplication of the pro¬ 
gramming of local stations by translators 
repeating the signals of distant stations 
1* also too broad for resolution here. We 
will evaluate it In light of further expe¬ 
rience or. where raised, in the context 
of Individual grants. 1 * 

148. Agreements between broadcasters 
end CATV systems as to carriage and 
no nduplkation. We have emphasized 
throughout these proceedings that any 
rules adopted are not intended to pre¬ 
clude parties from arriving at agree¬ 
ments tailored to the specific circum¬ 
stances in which they find themselves. 
The carriage and nonduplicatlon require¬ 
ments operate only at the request of the 
station, and the nonduplicatlon require¬ 
ment specifically depends upon notifica¬ 
tion by the station. The rules establish 
the minimum to which the station is en¬ 
titled—not the minimum it must de- 
fcand. Similarly, they establish the 
maximum we will require of the cable 
system as a normal matter, not the max. 
muim to which it may agree In particular 
circumstances. 


f **CTA points to language in our 
19€3 notice indicating that It is not our 
mtentlon to upset or replace existing 
igreements between broadcasters and 
CATV systems “which both parties still 
suited to their particular situa- 
SJy TWa language, it claims, “iiter- 
Biiy invites the broadcaster to repudiate 
agreements." Some of these 
J2™fments, it notes, have been written 
iondefinite periods of time; all of them 
tW u nterPd Into after our Carter Moun- 
decision gave notice that wc were 
nnrShu lm Pose some carriage and 
requirements In connec- 
with the licensing of common car- 
™r microwave facilities. In NCTA’s 
**w me* agreements were forced upon 
x . } operators by our action and— 
^narrower than rules adopted— 
vp id n °w be repudiated. <NCTA, 

Question of whether a broad- 
bouiti i° r a CATV operator should be 
_* an agreement entered into on 


•tUt thU • ub J«* explicitly to 

notice 4 pr °P°**<l role making i 

0r txu ^7 temd today (FCC 65 32 

No. 83- 14 


the basis of varying calculations as to 
our probable action is not one we can 
resolve by rule. Insofar as it may turn 
on considerations of "good faith and fair 
dealing" by our licensees," the facts of 
each case must be controlling. Wc will 
therefore consider it on a case-by-case 
basis, where raised, taking Into account 
the equities of the parties In the specific 
circumstances involved and the other 
pertinent public interest considerations. 

151. Procedural matters; notification 
by applicant . The proposed rules would 
impose upon the applicant for microwave 
facilities in either the common carrier 
or private business radio service the duty 
of notifying any television stations 
within whose predicted Grade A or 
Grade B contours the CATV systems it 
seeks to serve may fall. (See proposed 

11.556(b) and 21.710(b).) NCTA 
objects generally, arguing that stations 
normally retain attorneys to keep them 
advised of the filing of applications that 
may affect their interests, American 
Telephone L Telegraph Co. and others 
argue that burdens of this nature should 
not be imposed upon the carrier bringing 
video service to CATV systems. 

152. The purpose of the proposed pro¬ 
vision is to ensure that actual notice of 
the filing and basic content of applica¬ 
tions reaches those most concerned—in 
this Instance, affected broadcasters. As 
wc have recognized throughout, there 
may well be cases in which one or more 
parties wish to seek more or less than 
the rules provide. The Congress has re¬ 
quired that broadcasters give public no¬ 
tice of the filing of their applications "in 
the principal area which is served or is 
to be served by the station." Communi¬ 
cations Act. section 311(a), 47 UB.C. 
section 311(a). We think an analogous 
requirement is appropriate here. 

153. On the other hand, wc agree that 
a common carrier providing video service 
to CATV systems should not itself be 
required to carry out the notification in¬ 
volved. However, the obligation is one 
w hich the carrier can easily Impose upon 
the customer ordering service. Accord¬ 
ingly, we have modified proposed 4 21.710 
(b) to provide that the carrier's applica¬ 
tion shall contain a statement that the 
appropriate television stations have been 
notified by the CATV systems involved. 

154. Finally, in this one instance, we 
think it appropriate to require all par¬ 
ties to use predicted contours based on 
the computations prescribed in our rules. 
(See 4 73.684 of the rules.) The “notice" 
stage of an application is not one at 
which it is appropriate to consider dis¬ 
putes between parties as to the location 
of coverage contours. Moreover, it 1s 
reasonable to require notice somewhat 
broader in its scope than the action 
which may. in some Instances, be taken 
ultimately. 

155. Procedural matters; special pro - 
cedures and interim relief. The pro¬ 
posed rules set out the specific procedures 
to be followed in the event that a party 
believes that one or more provisions 
should not apply in the particular cir¬ 
cumstances of its case. (See proposed 
44 11.557 and 21.711.) On further Con- 


^Cf., a ran Ik v. Federal Communication* 
Commission. 234 F. 2d 682 (C-AD.C.). 


sideration. we have deleted these pro¬ 
visions. The Communications Act and 
our normal rules prescribe the proce¬ 
dures to be followed In considering ap¬ 
plications for permits, licenses and other 
authorizations," Further, we have pro¬ 
vided generally for the consideration of 
requests for waiver of any rule. (See 
4 1*3 of the rules.) And our concern 
with special procedures stemmed largely 
from our Initial decision to restrict the 
carriage and nonduplication require¬ 
ments to the Grade A contour, notwith¬ 
standing the strong indication that many 
stations would request protection out to 
their Grade B contours. (See pars. 5-7, 
10-12 of our 1963 notice in these pro¬ 
ceedings.) As we have now extended 
the geographical scope of the carriage 
and nonduplicatlon requirements, while 
providing for relief from their impact in 
cases where there Is "off-the-air" dupli¬ 
cation, the need for special procedures is 
substantially lessened. On the whole, we 
are not now persuaded that special pro¬ 
cedures will be necessary. We will eval¬ 
uate this question, however, in light of 
further experience and particularly In 
light of the general proceeding on CATV 
matters instituted today. 

156. Procedural matters; enforcement 
and sanctions . The proposed rules are 
designed to operate as conditions upon 
the access of CATV systems to microwave 
authorizations and service. A system 
that accepts a license In the Business 
Radio Service but refuses to abide by the 
rules is subject to a cease and desist order 
or to revocation of license, pursuant to 
section 312 of the Communications Act. 
A broadcaster who abuses the benefits 
granted him under the rules subjects 
himself both to a loss of those benefits 
through a waiver of the rules, and. in 
sufficiently serious cases, to action 
against his broadcast authorization. In 
the Domestic Public Point-to-Point 
Microwave Radio Service, the proposed 
rule would require the relevant carrier 
to include the appropriate requirements 
in its tariffs or in any contracts for 
service to any CATV system. If a system 
receiving service under these provisions 
refuses to abide by them, it is subject to 
withdrawal of service by the carrier. If 
the carrier does not carry out Its obliga¬ 
tion. it Is subject to a cease and desist 
order or revocation of license. If a 
broadcaster abuses his position, he Is 
once again subject to a loss of benefits 
under the rules or to action against his 
broadcast authorization. 

157. There are two major questions 
raised by this procedural scheme. The 
American Telephone L Telegraph Co. 
argues that a common carrier should not 
be required to undertake the Interpreta¬ 
tion, application and enforcement of 
rules which may be subject to consider¬ 
able dispute between its CATV customers 
and affected broadcasters. We think 
there 1s merit In this argument. Ac¬ 
cordingly. we have modified proposed 
4 21.711 to provide that where there is 
a dispute between a broadcaster and a 
CATV customer on the question of 
whether the customer Is complying with 


"Sec. eg. Communication* Act. Motions 
306. 309. 810(b), 919. 47 UB.C. section 308, 
309. 310(b), 319. 
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the applicable tariff or contract condi¬ 
tions, the carrier may refer the matter 
to us for a ruling. However, we will re¬ 
quire the carrier to obtain from any 
customer a statement of willingness to 
comply with the applicable conditions 
prior to providing the relevant service. 

158. NCTA argues that we should im¬ 
pose severe sanctions on any broadcaster 
who, after giving notice of his intention 
to carry a program and requiring a cable 
system to delete a duplicating presenta¬ 
tion of the same program, thereafter 
fails to broadcast the program at all. 
We have made It clear that we will ex¬ 
amine charges of abuse. We take this 
opportunity, however, to stress one gen¬ 
eral proposition that we consider of 
overriding importance: The proposed 
rules will not work at all without a rea¬ 
sonable amount of good faith cooperation 
between the affected parties Particu¬ 
larly in the early stages of their opera¬ 
tion, we expect a certain number of 
errors to be made—a certain number of 
programs to be duplicated through In¬ 
advertence on the part of the cable 
operator or to be needlessly "blacked 
out 4 * through an error by the broadcaster 
in transmitting scheduling information— 
even with the utmost good faith on ail 
sides. An occasional such error may 
occur even after the parties have worked 
out the practical operating details and 
have become accustomed to operation 
under the rules. We would not regard 
errors of this kind as an abuse of our 
rules. Parties must make a showing 
that substantial efforts have been made 
to resolve outstanding problems before 
requesting action on our part. 

159. Copyright matters. A number of 
participants in these proceedings urge us 
to incorporate in our rules an express 
declaration that nothing in them is in¬ 
tended to affect in any way the copyright 
or other rights that broadcasters or 
others may have in television program 
material. We think Incorporation of such 
a declaration in the rules is unnecessary. 
We have noted (par. 55. fn. 32, above) the 
pendency of suits in which programs 
suppliers are seeking to establish their 
rights to control the use by CATV systems 
of signals carrying their programs. We 
have also noted that such suits fall en¬ 
tirely beyond our Jurisdiction. Our de¬ 
cision to require nonduplication takes ac¬ 
count—as it must—of the existing prac¬ 
tices of CATV system operators and the 
present inability of program suppliers to 
control the availability of their programs 
via CATV. For these facts are central in 
any evaluation of the nature and effects 
of competition between CATV and tele¬ 
vision broadcasting. 4>ut determination 
does not rest, however, on any theory con¬ 
cerning the requirements of copyright 
or any federal or state law other than 
the provisions of the Communications 
Act we have discussed.Nor is anything 
we have said or done intended to affect 
the determinations of other federal or 
state tribunals as to matters within their 
jurisdiction. 

160. Possible creation of a new micro - 
wave service for CATV systems. In 


Docket No. 15586 (notice of proposed 
rule making Issued August 3, 1964) we 
are considering a number of matters 
with relation to the appropriate fre¬ 
quency allocations for microwave facili¬ 
ties serving CATV systems. One of the 
proposals under consideration is the 
creation of a new service for all noncom¬ 
mon carrier Community Antenna Relay 
Stations (CARS Service), in which the 
licensing of stations would be adminis¬ 
tered by the Commission's Broadcast 
Bureau. If such a proposal is adopted, 
we will apply the rules here adopted to 
the new CARS Service without further 
rule making proceedings. 

161. The question of a transition per¬ 
iod. We have tailored our requirements, 
both as to carriage and nonduplication, 
to the channel capacity of individual 
CATV systems. Notwithstanding this, 
however, the rules may well operate in 
some instances to require CATV opera¬ 
tors to choose between substituting a 
local for a more distant signal on their 
systems and expanding their systems' 
channel capacity. For this and other 
reasons, as we have stressed in para¬ 
graph 6, above, it may well be desirable 
to allow a transition period for some 
systems before requiring full compliance 
with the rules. The overall course of 
action we have adopted will allow us to 
examine this question thoroughly before 
applying the rules we adopt to the great 
majority of CATV systems. The rules 
will therefore be made effective in the 
manner we have described. 

CONCLUSION 

162. Authority for the rules adopted 
herein is contained in sections 4<i>. 303, 
307(b), 308, 309. 310, and 319 of the 
Communications Act of 1934, as 
amended. 

Accordingly. it is ordered. This 22d day 
of April 1965, that the rules set forth 
below are adopted, effective June 1,1965, 
as to applications for new or changed 
microwave facilities, assignments of li¬ 
cense or transfers of control filed on or 
after June 1.1965; and 

ft is further ordered. That the rules 
shall be made effective as to other appli¬ 
cations, permits or licenses by further 
order of the Commission. 

(Sec#. 4. 303, 307, 308, 309. 310, 319. 48 8t*t. 
1066. 1062. 1083. 1064. 1085. 1086. 1069. M 
amended; 47 UJB.C. 154. 303, 307. 308. 309, 310. 
319) 

Released: April 23,1965. 


Fedewal Communications 
Commission." 

I seal] Ben F. Waple, 

Secretary. 

I. Part 21 is amended by adding new 
55 21.710, 21.712. 21.714, 21.716 to read 
as follows: 

§21.710 Definition*. 

As used in 55 21.712. 21.714, and 21.716, 
(a) Community antenna television 
system. The term ‘community antenna 
television system'* ("CATV system") 
means any facility which receives and 


"See Communication* Act. section# 1. 308. 
307. 308, 309. 310. and 319; 47 U.S.C. aectlona 
161. 308. 307. 300. 309. 310. and 319. 


™ Dissenting statement of Commissioner 
Bartley and partly dissenting and partly 
concurring statement of Commissioner Loev- 
lnger Hied as part of original document. 


amplifies the signals transmitting pro¬ 
grams broadcast by 1 or more television 
stations and redistributes such signals 
by wire or cable to subscribing mexnben 
of the public, but such terms shall not 
Include (1) any such facility which 
serves fewer than 50 subscribers, or (t 
any such facility which serves only the 
residents of 1 or more apartment dwell* 
ings under common ownership, control, 
or management, and commercial estab¬ 
lishments located on the premises of 
such an apartment house. 

(b) Television station; televiska 
broadcast station. The terms "televistar 
station" and "television broadcast sta¬ 
tion" mean any television broadcast¬ 
ing station operating on a channel regu¬ 
larly assigned to its community bj 
5 73.606 of this chapter, but shall not in¬ 
clude boosters, repeaters or translates 
television stations, unless such facUitia 
carry the programming of a station with¬ 
in whose Grade B contour a relevant 
CATV system operates or proposes to op¬ 
erate. in whole or in part, in which event 
such facilities shall be deemed extension 
of the originating station. 

(c) Principal community contov 
The term "principal community contour" 
means the signal contour which a tele¬ 
vision station is required to place over lu 
entire principal community by § 73.683 
(a) of this chapter. 

(d) Grade A and Grade B conlori. 
The terms ' Grade A contour" and 
"Grade B contour" mean the field inten¬ 
sity contours defined in 5 73.683(a) d 
this chapter. 

(e) Network programming. The tern 
"*network programming" mean* the pro¬ 
gramming supplied by a national televi¬ 
sion network organization. 

(f) Substantially duplicated It* 
term "substantially duplicated” nwaa 
regularly duplicated by the network Pro¬ 
gramming of one or more other 5 tallow- 
singly or collectively, in a normal wee* 
during the hours of 6 to 11 P-®. 
time, for a total of 14 or more hours. 

(g) Priority. The term 4 priorttr 

means the priority among stations esUo* 
lished in 5 21.712(a). ^ 

(h) Independent station. The ter* 
"independent station" means a televi¬ 
sion station which Is not affiliated ww 
any national television network organi¬ 
zation. 

§21.712 Aulhorlu.tion. for 
lion** lo relay tclcviaion 
CATV #y#trn»*. 

Authorizations (Including 
grants, modifications, assignments « 

transfers of control, and renewals, 
this service to establish or operate 
stations used to relay television •■'*> 
to community antenna television 
(CATV systems) will contain the cor* 
tlon that the licensee carrier snau 
elude the following requirements!m 
tariffs or in any contracts for scrv 
any CATV system: ^ 

<a> Stations required to tie 
Within the limits of its channel c P* 
lty. any such CATV system shaU 
the signals of operating or*ubsMU«\ 
authorized and operating telvlslon ^ 
cast stations In the following ljr 
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priority, upon the request of the licensee 
or permittee of the relevant station: 

(1) First, all commercial and non¬ 
commercial, educational stations within 
vhose principal community contours the 
system operates, in whole or In part; 

(2) Second, all commercial and non¬ 
commercial, educational stations within 
whose Grade A contours the system op¬ 
erates. in whole or in part; and 

(S) Third, all commercial and non¬ 
commercial, educational stations within 
whose Grade B contour the system op¬ 
erates. in whole or In part. 

<b> Exceptions. Notwithstanding the 
requirements of paragraph <a) of this 
section. 

<1> The system need not carry the sig¬ 
nal of any station, if <1) that station’s 
network programming is substantially 
duplicated by one or more stations of 
higher priority and (11) carrying it would, 
because of limited channel capacity, pre¬ 
vent the system from carrying the signal 
of an independent commercial station 
or a noncommercial, educational station. 

it) In cases where (1) there are two or 
more signals of equal priority which sub¬ 
stantially duplicate each other, and IU) 
carrying all such signals would, because 
of limited channel capacity, prevent the 
system from carrying the signal of an 
independent commercial station or a 
noncommercial, educational station, the 
system need not carry all such substan¬ 
tially duplicating signals, but may select 
among them to the extent necessary to 
preserve its ability to carry the signals of 
independent commercial or noncommer¬ 
cial. educational stations. 


<3) In cases where the system operates 
within the Grade B or higher priority 
contour of both a satellite station and its 
Parent station, carriage of the signal of 
one of these stations will relieve the 
lystem of any obligation to carry the sig¬ 
nal of the other. 

(c) Special requirements in the event 
o; noncarriage. Where the system does 
not carry the signals of one or more 
•tatiorui within whose Grade B or higher 
contour ft operates, the system 
shall offer and maintain, for each sub¬ 
scriber, an adequate switching device to 
I/ m subscriber to choose between 
came and noncable reception, unless the 
woscrlber affirmatively indicates In writ- 
wg that he does not desire this device. 

i Manner °l carriage. Where the 
rj™. 0 * station is required to be 
carried under this section, 

slKna * be carried without 
ferial degradation in quality (within 
to IMUtions imposed by the technical 

of the art); 

5 hall, upon request of 
rirH SUU ?P llccnae * or permittee, be c&r- 
e ^y*** 111 on the channel on 
ki staUon transmitting (where 
turn) without m *terlal degrada- 


dial!, upon the r* 
llconaec or permitte 

0n *ch»nnej he SyStCm 0n morc 

ei^Lt t(lt i oni '»Med to vrovran 

)n n3 LT h CATV system " 

or In part, wlthii 
prlor,t y contour o 
m rc.fii television broadcast st 


and which carries the signal of such sta¬ 
tion shall, upon request of the station 
licensee or permittee, maintain the sta¬ 
tion's exclusivity as a program outlet in 
the manner and to the extent specified in 
paragraph (f) of this section: Provided , 
That: 

(1) The system is not required to main¬ 
tain the exclusivity of the network pro¬ 
gramming of any such station if the sys¬ 
tem carries the signal(s) of one or more 
equal or higher priority stations (other 
than & satellite or parent of the station 
requesting exclusivity) which substan¬ 
tially duplicate the network program¬ 
ming of the station requesting exclusiv¬ 
ity; and 

(2) The system is not required to 
maintain the exclusivity of the non-net- 
work programming of any such station if 
the system carries the signal (s) of one or 
morc equal or higher priority stations 
(other than a satellite or parent of the 
station requesting exclusivity) which 
operate in what are normally and usually 
considered other markets for purposes of 
television program distribution. 

(3) In cases where the system operates 
within the Grade B or higher priority 
contour of both a satellite station and Its 
parent station, protection of the program 
exclusivity of one of these stations will 
relieve the system of any obligation to 
protect the program exclusivity of the 
other. 

(f) Program exclusivity; extent of pro¬ 
tection. Where a station is entitled to 
program exclusivity, the CATV system 
shall, upon the request of the station 
licensee or permittee, refrain from dupli¬ 
cating any program broadcast by such 
station, simultaneously or within a period 
commencing 15 days prior to its broad¬ 
cast by the station and ending 15 days 
after such broadcast, if the CATV oper¬ 
ator has received notification from the 
requesting station of the date and time 
of its broadcast of the program and the 
date and time of any broadcast to be 
deleted, as soon as possible and in any 
event no later than 48 hours prior to the 
broadcast to be deleted. 

(g) Exceptions. Notwithstanding the 
requirements of paragraph (f) of this 
section. 

<1) The CATV system need not delete 
reception of a network program if, in so 
doing. It would leave available for recep¬ 
tion by subscribers, at any time, less than 
two network programs (Including those 
broadcast by any stations whose signals 
are being carried and whose program ex¬ 
clusivity is being protected pursuant to 
the requirements of this section); 

(2) The system need not delete recep¬ 
tion of a network program which is 
scheduled by the network between the 
hours of 6 and 11 p.m., e.t., but Is broad¬ 
cast by the station requesting deletion, 
in whole or In part, outside of the period 
which would normally be considered 
prime time for network programming in 
the time zone involved; and 

(3) The system need not delete recep¬ 
tion of any program consisting of the 
broadcast coverage of a speech or other 
event as to which the time of presenta¬ 
tion is of special significance, except 
where the program is being simultane¬ 


ously broadcast by a station entitled to 
program exclusivity. 

Note: Whether or not a particular fetation 
which docs not present a significant amount 
of locally originated programming Is a ^satel¬ 
lite". as that term is used in | 21.712. will be 
determined on the facta of the particular 
case. 

§ 21.714 Notification of the filing of the 
application. 

An application for any authorization 
subject to i 21.712 shall contain a state¬ 
ment that (a) each CATV system served 
or to be served lias notified the licensee 
or permittee of any television broadcast 
station, within whose predicted Grade B 
contour the CATV system operates or 
will operate, of the filing of the applica¬ 
tion and <b) the CATV system has indi¬ 
cated willingness to comply with the 
provisions of | 21.712. Such statement 
shall be supported by copies of the let¬ 
ters of notification directed to such tele¬ 
vision broadcast licensees or permittees 
and by & statement of such CATV sys¬ 
tem (s) indicating willingness to comply 
with i 21.712. The notice 6hall Include 
the fact of intended filing by the appli¬ 
cant. identification of each CATV sys¬ 
tem served or to be served under the 
authorization sought, identification of 
the community served or to be served by 
each such CATV system, and the tele¬ 
vision station's) whose programs will 
be distributed by each such CATV 
system. 

Note: A* used In 1 21714, the term "pre¬ 
dicted Grade B contour- mean* the field In¬ 
tensity contour defined In I 73 693(a) of tbla 
chapter, the location of which L* determined 
exclusively by means of the calculations pre¬ 
scribed In I 73.694 of this chapter. 

§21.716 Deputes between television 
broadcast stations and CATV systems 
as to requirements under § 21.712. 

In the event that a dispute should 
arise, at any time. betw r een a television 
broadcast station and ft CATV system 
served under an authorization subject to 
ft 21.712, on the question of whether the 
CATV system is complying with the ap¬ 
plicable tariff or contract requirements, 
the licensee carrier may refer the mat¬ 
ter to the Commission for a ruling. 

II. Part 91 is amended by adding new 
U 91.557. 91.559, and 91.561 to read as 
follows: 

§ 91.557 Definition*. 

As used in ft 91.559 and 91561. 

(a) Community antenna television 
system. The term "community antenna 
television system" ("CATV system") 
means any facility which receives and 
amplifies the signals transmitting pro¬ 
grams broadcast by one or more television 
stations and redistributes such signals 
by wire or cable to subscribing members 
of the public, but such ternis shall not 
Include <1> any such facility which 
serves fewer than 50 subscribers, or (2) 
any such facility which serves only the 
residents of one or morc apartment 
dwellings under common ownership, con¬ 
trol, or management, and commercial 
establishments located on the premises 
of such an apartment house. 

(b) Television station; television 
broadcast station. The terms "television 
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station" and ‘'television broadcast sta¬ 
tion" mean any television broadcasting 
station operating on a channel regularly 
assigned to its community by $ 73.606 of 
this chapter, but shall not Include boost¬ 
ers, repeaters or translator television 
stations, unless such faculties carry the 
programing of a station within whose 
Grade B contour a relevant CATV sys¬ 
tem operates or proposes to operate, in 
whole or in part. In which event such 
facilities shall be deemed extensions of 
the originating station. 

(c) Principal community contour. 
The term "principal community con¬ 
tour" means the signal contour which a 
television station Is required to place 
over its entire principal community by 
i 73.683(a) of this chapter. 

(d) Grade A and Grade B contours. 
The terms "Grade A contour" and "Grade 
B contour" mean the field intensity con¬ 
tours defined in $ 73.683(a) of this 
chapter. 

<c> Network programing. The term 
"network programing" means the pro¬ 
graming supplied by a national television 
network organization. 

<f) Substantially duplicated , The 
term "substantially duplicated" means 
regularly duplicated by the network pro¬ 
graming of one or more other stations, 
singly or collectively, in a normal week 
during the hours of 6 to 11 pm., local 
time, for a total of 14 or more hours. 

(g) Priority. The term "priority" 
means the priority among stations estab¬ 
lished in 5 91.559(a), 

(h) Independent station. The term 
"independent station" means a television 
station which is not affiUated with any 
national television network organization. 

g 91.559 Authorizations for operational 
fixed stations to rrlay television f*ig- 
nuls to CATV nyMcni*. 

Authorizations (including Initial 
grants, modifications, assignments or 
transfers of control, and renewals) In the 
Business Radio Service to construct or 
operate point-to-point operational fixed 
stations to relay television signals to 
community antenna television systems 
(CATV systems) will contain the follow¬ 
ing conditions: 

(a) Stations required to be carried. 
Within the limits of its channel capacity, 
any such CATV system shall carry the 
signals of operating or subsequently au¬ 
thorized and operating television broad¬ 
cast stations in the following order of 
priority, upon the request of the licensee 
or permittee of the relevant station: 

(1) First, all commercial and noncom¬ 
mercial. educational stations within 
whose principal community contours the 
system operates, in whole or in part; 

<2) Second, all commercial and non¬ 
commercial. educational stations within 
whose Grade A contours the system op¬ 
erates. in whole or in part; and 

(3) Third, all commercial and non¬ 
commercial, educational stations within 
whose Grade B contour the system op¬ 
erates, in whole or In part, 

(b) Exceptions. Notwithstanding the 
requirements of paragraph (a> of this 
section. 

(1) The system need not carry the 
signal of any station, If <i) that station's 


network programming is substantially 
duplicated by one or more stations of 
higher priority and (11) carrying it would, 
because of limited channel capacity, pre¬ 
vent the system from carrying the signal 
of an independent commercial station 
or a noncommercial, educational station. 

(2) In cases where <i) there are two 
or more signals of equal priority which 
substantially duplicate each other, and 
(il) carry Pig all such signals would, be¬ 
cause of limited channel capacity, pre¬ 
vent the system from carrying the signal 
of an independent commercial station or 
a noncommercial, educational station, 
the system need not carry all such sub¬ 
stantially duplicating signals, but may 
select among them to the extent neces¬ 
sary to preserve its ability to carry the 
signals of independent commercial or 
noncommercial, educational stations. 

(3) In cases where the system oper¬ 
ates within the Grade B or higher prior¬ 
ity contour of both a satellite station and 
its parent station, carriage of the signal 
of one of these stations will relieve the 
system of any obligation to carry the 
signal of the other. 

(c) Special requirements in the event 
o/ noncarriage. Where the system does 
not carry the signals of one or more sta¬ 
tions within whose Grade B or higher 
priority contour it operates, the system 
shall offer and maintain, for each sub¬ 
scriber. an adequate switching device to 
allow the subscriber to choose between 
cable and noncable reception, unless the 
subscriber affirmatively indicates in writ¬ 
ing that he docs not desire this device. 

<d) Manner of carriage. Where the 
signal of any station is required to be 
carried under this section. 

(1) The signal shall be carried with¬ 
out material degradation in quality 
(within the limitations imposed by the 
technical state of the art); 

(2) The signal shall, upon request of 
the station licensee or permittee, be car¬ 
ried on the system on the channel on 
which the station Is transmitting (where 
practicable without material degrada¬ 
tion ); and 

(3) The signal shall, upon the request 
of the station licensee or permittee, be 
carried on the system on no more than 
one channel. 

(e> Stations entitled to program ex¬ 
clusivity. Any such CATV system which 
operates. In whole or in part, within the 
Grade B or higher priority contour of 
any commercial television broadcast sta¬ 
tion and which carries the signal of such 
station shall, upon request of the station 
licensee or permittee, maintain the sta¬ 
tion's exclusivity as a program outlet In 
the manner and to the extent specified 
in paragraph (f) of this section: Pro¬ 
vided . That: 

(1) The system is not required to 
maintain the exclusivity of the network 
programming of any such station IX the 
system carriers the signal(6) of one or 
more equal or higher priority stations 
(other than a satellite or parent of the 
station requesting exclusivity) which 
substantially duplicates the network pro¬ 
gramming of the station requesting ex¬ 
clusivity; and 

(2) The system is not required to 
maintain the exclusivity of the non-net¬ 


work programming of any such station tf 
the system carries the signal <s) of one or 
more equal or higher priority stations 
(other than a satellite or parent of tfcf 
station requesting exclusivity) which 
operates in what are normally and u*. 
ually considered other markets for pur. 
poses of television program distribution. 

(3) In cases where the system oper¬ 
ates within the Grade B or higher prior- 
ity contour of both a satellite station and 
Its parent station, protection of the pro¬ 
gram exclusivity of one of these nations 
will relieve the system of any obligation 
to protect the program exclusivity of the 
other. 

(X) Program exclusivity ; extent of 
protection. Where a station Is entitled 
to program exclusivity, the CATV sys¬ 
tem shall, upon the request of the sta¬ 
tion licensee or permittee, refrain from 
duplicating any program broadcast by 
such station, simultaneously or w ithin % 
period commencing 15 days prior to its 
broadcast by the station and ending 15 
days after such broadcast, if the CATV 
operator has received notification from 
the requesting station of the date and 
time of its broadcast of the program and 
the date and time of any broadcast to be 
deleted, as soon as possible and In any 
event no later than 48 hours prior to tbe 
broadcast to be deleted. 

(g) Exceptions . Notwithstanding the 
requirements of paragraph <f) of this 
section, 

(1) The CATV system need not delete 
reception of a network program if. in so 
doing, it would leave available for re¬ 
ception by subscribers, at any time, less 
than two network programs (including 
those broadcast by any stations whose 
signals are being carried and whose pro¬ 
gram exclusivity Is being protected pur¬ 
suant to the requirements of this sec¬ 
tion) ; 

(2) The system need not delete recep¬ 
tion of a network program which 8 
scheduled by the network between the 
hours of 6 and 11 p.m., e.t., but is brow- 
cast by the station requesting dclctwa 
in whole or In part, outside of the period 
which would normally be considered 
prime time for network programming in 
the time zone Involved; and 

(3) The system need not delete re¬ 
ception of any program consisting of tw 
broadcast coverage of a speech or other 
event as to which the time of present*’ 
tlon is of special significance, except 
where the program is being simuitsnr- 
ously broadcast by a station entitled t 
program exclusivity. 

Note: Whether or not o particular iUU*-- 
whtch doe* not present a significant . 
of locally originated programming U a 
lltc". a* that term U u*ed in I 91559. 
determined on the fact* of the parti 


§ 91.961 Notification by apptt*»«»h 
An application for any aulhoriiau" 
subject to S 91.557 shall oontain a 
ment that the applicant has notified 
licensee or permittee of any tele^ . 

broadcast station, within whose 
Grade B contour the CATV sysfr. 
served or to be served operate o 
operate, of the filing of the &PP 1 * w 
Such statement shall be support^ ^ 
copies of the letters of notific.it. 
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reeled to such television broadcast licen¬ 
sees or permittees. The notice shall In¬ 
clude the fact of filing by the applicant, 
identification of each CATV system 
served or to be served under the authori- 
ration sought, identification of the com¬ 
munity served or to be served by each 
such CATV system, and the television 
stations) Whose programs will be dis¬ 
tributed by each such CATV system. 

Hot*: Aj used In I 01.661. the term “pre¬ 
dicted Ornde B contour** means the field 
Intensity contour defined in f 73.683(a) of 
tb'i chapter, the location of which la deter¬ 
mined exclusively by means of the calcula¬ 
tions prescribed in I 73.684 of this chapter. 

IFJl. Doc. 66-4438; Filed, Apr 28. 1965; 

8:45 a.m.) 


I Docket No. 15817; FCC 66-330! 

PART 73— RADIO BROADCAST 
SERVICES 

Toblt of Assignments, FM Broadcast 
Stations; Beaumont and Port Arthur, 

Ttx. 


Report and order. In the matter of 
amendment of § 73.202, Table of Assign¬ 
ments FM Broadcast Stations (Beau¬ 
mont and Port Arthur. Tex.); Docket No. 

15817. RM-709. 

1. The Commission has under con¬ 
sideration its notice of proposed rule 
making issued on January 28, 1965 in 
this proceeding (FCC 65-63> and pub¬ 
lished in the Federal Register on 
February 2. 1966 (30 Fit. 1057), in¬ 
viting comments on a proposal to as¬ 
sign Channel 299 to Beaumont. Tex., by 
deleting It from Port Arthur. Tex., in re¬ 
sponse to a petition filed by KTRM. Inc., 
licensee of Station KTRM (AM) at 
Beaumont. 


2. At the present time, the FM assign¬ 
ments In Beaumont are Channels 231, 
*36. and 248. Stations are in operation 
on the last two assignments and an ap- 
PbcaUon has been filed for Channel 231. 

Arthur has been assigned Channels 
22 < , -53, and 299. Stations are in opera- 
won on the first two assignments but no 
application has as yet been filed for 
Ctomel 299. KTRM urges that since 
ocaumont is about twice as large as Port 
Arthur U1D.175 as against 66.676) the 
wsigxunont of four channels to Beau¬ 
mont and two to Port Arthur would be 
JjjnsUtent with the criteria used in set- 
T* n IlK p i the ^ Table of Assignments, 
u submits that due to the proximity of 
(they are about 25 milea 
' thc reallocation of Channel 299 
Arthur to Beaumont will not 
residents of the former from 
new FM ^ice. Finally, pc- 
that the Proposed amend- 
of thc institution 

0 Dt^Hi h0r ™ ^rvice in the area. No 
^3°Th 0r )? *** Proposal were filed, 

t^fomlssion Is of the view that 
would serve the public in- 
** Copied. Thc as- 
monwItV* fourth channel to Beau- 
wo^ld Si f r than a Irtird to Port Arthur 
trtbutiiv^ a more fair and equitable dis- 
Of the ™i«°H ovalIab,e facilities. In view 

wiUfurth^v! 6 . 8U * of 1,16 two clUes - » 
I,lf thcr bring an additional service to 


the people in both cities and the sur¬ 
rounding areas at an early date. 

4. In view of the foregoing; It is or¬ 
dered, That effective May 31. 1965, the 
FM Table of Assignments contained in 
f 73 202 of the Commission's rules and 
regulations is amended, insofar as the 
communities named are concerned, to 
read as follows: 

City Channel No, 

Beaumont, Tex.. 231.236,248,290 

Port Arthur, Tex_— 227,263 

5. Authority for the adoption of the 
amendments adopted herein is contained 
in sections 4(0, 303, and 307(b) of the 
Communications Act of 1934. as amended. 

6. It is further ordered. That this pro¬ 
ceeding Is terminated. 

(Sec. 4. 48 8tat. 1066, a* amended: 47 UA.C 
164. Interpret or apply secs. 303, 307, 48 
6tat. 1082. 1083; 47 UJ3 C. 303. 307) 

Adopted; April 21,1965. 

Released: April 22,1965. 

Federal Communications 
Commission. 1 

[seal] Ben F. Waple. 

Secretary. 

| Fit- Doc. 65-4407; Filed. Apr. 28. 1966; 

8:48 am.| 


Title 7—AGRICULTURE 

Chapter I—Consumer and Marketing 
Service (Standards, Inspections, 
Marketing Practices), Department 
of Agriculture 

PART 51—FRESH FRUITS, VEGETA¬ 
BLES AND OTHER PRODUCTS (IN¬ 
SPECTION, CERTIFICATION AND 
STANDARDS) 

Subpart—United States Standards for 
Grades of Southern Peas for Proc¬ 
essing *• 

On January 7, 1965, a notice of pro¬ 
posed rule making was published in the 
Federal Register (30 F.R. 155) regard¬ 
ing the Issuance of UB. Standards for 
Grades of Southern Peas for Processing 
(7 CFR. §4 51.3585-51.3601). 

Statement of considerations leading to 
the issuance of the grade standards. 
Following the publication of the pro¬ 
posed standards, recommendations were 
received from interested persons that 
several changes be made In the stand¬ 
ards at the time of final publication. 

The major change is the deletion of 
the U.8. No. 3 grade. The standards 
for frozen field peas and blackcye peas 
contain only two grades, and it was rec¬ 
ommended that only two grades be es¬ 
tablished for the raw product standards. 
The No. 2 grade as originally proposed 
was almost identical with the No. 1 
grade, but it permitted a slightly more 
advanced stage of maturity. Because of 
the very alight difference between the 


* Commissioner* Lee and Cox absent. 

•» Packing of the product in conformity 
with the require menu of these standards 
shall not excuse failure to comply with the 
provisions of the Federal Food. Drug, and 

Cosmetic Act or with applicable Biatc laws 
and regulations. 


two grades, the proposed No. 2 grade was 
considered to be of very little potential 
usefulness. 

As now written, the UJS. No. 2 grade 
has been liberalized to make it conform 
very closely with the formerly proposed 
U.S. No. 3 grade. It will allow a much 
wider range of maturity and somewhat 
larger tolerances for defects than were 
permitted in the No. 2 grade originally 
proposed. It is believed that thc UB. 
No. 2 grade will suffice to describe most 
lots of reasonably acceptable quality 
which fail to meet U.S. No. 1 grade. 

A definition of the term "recoverable 
seeds" has been added. This does not 
change the intent of the standards but 
should help clarify the meaning. 

After consideration of all relevant 
matters presented. Including thc pro¬ 
posal set forth in the aforesaid notice, the 
following UB. Standards for Grades of 
Southern Peas for Processing are hereby 
promulgated pursuant to the Agricul¬ 
tural Marketing Act of 1946 (60 Stat. 
1087, as amended; 7 U.S.C. 1621-1627), 


GENERAL 


Bee. 

513585 

Application. 

613586 

Method of inspection. 


Grade* 

51.3687 

U S. No. 1. 

61.3688 

UJB. No. 2. 


O rr Grads 

613689 

Off grade. 


Tolerances 

51.3590 

Tolerances. 


Definitions 

613591 

Extraneous material. 

61.3592 

Fairly well matured. 

51.3593 

Excessively mature. 

51 3594 

Fairly fresh. 

61.3595 

Decay. 

513596 

Recoverable seed*. 

51.3597 

Similar varietal characteristics. 

61.3598 

Insects. 

51.3599 

Damage. 

513600 

Tinge of green. 

613601 

Serious defects. 


Authority : The provision* of this subpart 
issued under secs. 203. 205. 60 Stat. 1087. to 
amended, 1090 as amended; 7 U.S.C. 1622, 
1624. 

General 
§ 51.3585 Application. 

These standards are Intended to ap¬ 
ply only to the seed pods of plants of the 
species Vlgna sinensis, generally known 
as "southern peas" or "field peas" which 
are to be used for processing into frozen 
or canned products. Thc standards will 
serve as a basis for grading the quality 
of loads of peas delivered to processing 
plants, and thus establish a basis for a 
more equitable pricing structure. Pric¬ 
ing. for example, could be based upon 
either of thc following formulas: 

(a) A stated price per pound gross 
weight for loads meeting UB. No. 1 
grade, another price for loads meeting 
UB. No. 2 grade, etc. 

(b) A stated price per pound for the 
recoverable seeds in loads grading UB. 
No. 1, another price for seeds of loads 
grading UB. No. 2, etc. 

Under this system thc recoverable per¬ 
centage of seeds would be determined 
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from the inspection sample by use of a 
sample shelter. 

§ 51.3586 Method of inapretron. 

In determining the grade of a load of 
peas, a composite sample should be ob¬ 
tained by drawing small amounts from 
numerous locations in the load. The 
sample should be thoroughly mixed, 
and an even-weighted portion of It in¬ 
spected and analyzed for quality. Per¬ 
centages of pod defects shall be calcu¬ 
lated on the basis of the weight of the 
sample analyzed. Percentages of defec¬ 
tive peas shall be calculated on the basis 
of the weight of recoverable peas shelled 
out of the sample. 

Grades 

8 51.3587 lUi.No. 1. 

“UJ3. No. 1” consists of southern peas 
which are free from extraneous material. 
The pods are at least fairly well matured 
but not excessively mature, and are 
fairly fresh and free from decay. The 
seeds arc of similar varietal character¬ 
istics. free from sting scars, insects, in¬ 
sect eggs and decay, and free from 
damage caused by discoloration, splits, 
cracked skins or other means. Fifty per- 


“Extraneous material’' means all sub¬ 
stances other than southern peas In pods 
and loose peas. Included are pieces of 
vine, leaves, dirt, sticks, stones and other 
foreign material. 

$51.3592 Fairly well matured. 

• Fairly well matured” means that the 
pea has reached the stage of development 
at whteh the seeds generally separate 
cleanly from the lining of the pods as 
they are shelled. 

$ 51.3593 E&tCMiivrly mature. 

“Excessively mature” means that the 
pea has reached an advanced stage of 
maturity at which the pod is dry or al¬ 
most dry and the seeds are shrunken 
and doughy to hard in texture. 

6 51.3594 Fairly freak. 

“Fairly fresh” means that the lot as a 
whole is not materially heated and the 
pods are not becoming mushy. 


cent or more, by weight, of the seeds of 
light colored seeded varieties in this 
grade have at least a tinge of green (see 
§51 35901. 

§ 51.3588 U.S.No.2. 

”U S. No. 2** consists of southern peas 
which are free from extraneous material. 
The pods are at least fairly well matured 
and free from decay. The seeds are of 
similar varietal characteristics, free from 
sting scars, insects, insect eggs and de¬ 
cay. and free from damage caused by 
discoloration, splits, cracked skins or 
other means (see $ 51.3590). 

Off Grade 

§ 51.3589 Off grade. 

“Off grade" consists of lots of southern 
peas which fail to meet the requirements 
of either of the foregoing grades. 

TOLERANCES 
§ 51.3590 Tolerance*, 

In order to allow for variations Inci¬ 
dent to proper harvesting and handling, 
the following tolerances, by weight, are 
provided In each of the grades as 
specified: 


§ 51.3595 Dccay. 

“Decay" means that the pod or the 
seed is affected by decomposition or rot. 

§ 51.3596 Recoverable »eeda. 

“Recoverable seeds” means the seeds 
free from adhering pod tissue which are 
shelled out of the sample by the cus¬ 
tomary sample shelling machine method. 

§ 51.3597 Similar varietal character!#- 

Ur*. 

"Similar varietal characteristics” 
means that the seeds in any lot of peas 
are of one variety, or are of two or more 
varieties having seeds of similar sixe 
and color. 

§ 51.3598 ItiAccu. 

(a> “Insects” means insects or insect 
larvae inside the seed. 

<b) “Sting scars" means scars on the 
seed caused by insect punctures of the 
seed coat. 

(c) "Insect eggs" means eggs em¬ 
bedded in or attached to the seed. 


§ 51.3599 Damage. 

* Damage" means any specific defect 
mentioned in this section; or an equally 
objectionable variation of any one of 
these defects, any other defect, or any 
combination of defects which materially 
detracts from the processing quality of 
the individual seed or of the seeds in the 
lot as a whole. The following peefcne 
defects shall be considered as damage; 

(a) Discoloration when the seed coat 
Is so stained or discolored that It will be 
conspicuously noticeable after blanch¬ 
ing; 

lb) Splits when the two halves of the 
seed separate in the usual shelling oper¬ 
ation ; and, 

(c) Cracked skins when the seed coal 
is split open expoedng the inner portion 
of the seed. 

§ 51.3600 Tinge of green. 

“Tinge of green” means that the seed 
retains at least a faintly greenLh cast 
over part or all of the surface 

§ 51.3601 Serious defect*. 

"Serious defects” means seeds affected 
by decay, insects, sting scars, insect ecu 
or dark brown or black discolor it Ion. 

The U-S. Standards for Orade* of 
Southern Peas for Processing contained 
in this subpart shall become effective 
June 1,1965. 

Dated: April 23. 1965. 

G. R. Grange, 
Deputy Administrator, 
Marketing Sen ices, 

| m Doc. 66-4512; Plied. Apr. 2ft. 1066, 
6:48 am.| 


PART 81— INSPECTION Of POULTRY 
AND POULTRY PRODUCTS 

Further Postponement of Effcdivt 
Date of Certain Amendments WHfc 
Respect to Poultry Soups 

The effective date of the provisions of 
81.134 and 81.208 of the regulation! 
under the Poultry Products Inspection 
Act, as amended (21 UJB.C. 451 et seqJ. 
as set forth in the amendments of the 
regulations published on July 7.1984 (29 
F.R. 8456) t insofar as such provision® 
relate to soups (whether dehydrated, 
canned or otherwise prepared) contain¬ 
ing poultry ingredients, is hereby 
poned until June 1,1965, pursuant to tne 
authority of said Act. During such pe¬ 
riod of postponement, the provisions of 
subsections 81.208 (a) and <b> of tw 
regulations, as published August 15.19w 
(27 P.R. 8098, 7 CFR 81.208 SUPP 
1963) >. shall be In effect with respect to 
such soups. 

This action is necessary in order 1 .Jf 
afford equitable treatment to all powto 
soup processors in view of the issuance w 
a preliminary injunction on behalf « 
one processor of dehydrated s°uP^ 
action which is pending in the ITS 
trict Court for the District of New Jerajx 
In order to accomplish its purpose, ui 
action must be made effective on WJ < 
1965 when a prior order <30 FR- w 
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of postponement of effective date expires. 
Therefore, under section 4 of the Admin¬ 
istrative Procedure Act (5 UJ8.C. 1003), 
it is found for good cause that notice of 
rule-making and other public procedure 
rith respect to this action are imprac¬ 
ticable and good cause is found for mak¬ 
ing it effective less than 30 days after 
publication hereof in the Federal Reg- 
wra. 

(Bee 14, 71 Suit. 447. 21 US.C. 463; 29 Fit. 
10210; 30 F It. 1200; 30 F.R. 21S0) 

This action shall become effective on 

May 1, 1905. 

Done at Washington, D.C., this 23d day 

of April 1965. 

O. R. Grange, 
Deputy Administrator . 
Marketing Services. 

(Fit Doc. 65-4613; Filed. Apr. 28. 1965; 
8:49 im.j 


Chapter IX— Consumer and Market¬ 
ing Service (Marketing Agreements 
and Orders; Fruits, Vegetables, Tree 
Nuts), Department of Agriculture 

[Grapefruit Reg, 56) 

PART 905— ORANGES, GRAPEFRUIT, 
TANGERINES, AND TANGELOS 
GROWN IN FLORIDA 


Limitation of Shipments 
§ 905.463 (.rapefruit Regulation 56. 

(a) Findings . (1) Pursuant to the 
marketing agreement, as amended, and 
Order No. 905, as amended (7 CFR Part 
905), regulating the handling of oranges, 
grapefruit, tangerines, and tangelos 
grown in Florida, effective under the ap¬ 
plicable provision* of the Agricultural 
Marketing Agreement Act of 1937. as 
amended (7 US.C. 601-674), and upon 
the basis of the recommendations of the 
commutes established under the afore¬ 
said amended marketing agreement and 
order, and upon other available informa¬ 
tion. it is hereby found and determined, 
m accordance with paragraph (5) of sec- 
tton 802 of the act, that the continuation 
of regulation of shipments of grapefruit, 
hereinafter provided, is necessary and 
^[utend to avoid a disruption of the 
jroeny marketing of the remainder of 
crop of such grapefruit; and 
wen continuation of regulation will be In 
tne public Interest. 

i 11 ** hereby further found that It 
a impracticable and contrary to the pub- 
to give preliminary notice, 
* &8e pul>Uc rule-making procedure, 
nj postpone the effective date of this 
**tion until 30 days after publication 

theFEDrRAL Register <5 U-8C. 
vi-iOil) because the time Intervening 
date information upon 
section te based became a Vali¬ 
ko/* nd the time when this section must 
•u_ effe ctlve in order to effectuate 
P 0110 ? of the act is tn- 
a reasonable time is permitted, 
tiftn circumstances, for prepara- 
ca effectiv ^ time: and good 
hen^r e ii St * ,* or ma,cln 8 the provisions 
Rh^Lt^***/* M hereinafter set forth. 
p cnta °* grapefruit, grown In 


the production area, ore presently sub¬ 
ject to regulation by grades and sizes, 
pursuant to the amended marketing 
agreement and order; the recommenda¬ 
tion and supporting Information for 
regulation during the period specified 
herein were promptly submitted to the 
Department after an open meeting of the 
Growers Administrative Committee on 
April 27. 1965. such meeting was held 
to consider recommendations for regu¬ 
lation, after giving due notice of such 
meeting, and Interested persons were 
afforded an opportunity to submit their 
views at this meeting; the provisions of 
this section, including the effective time 
hereof, arc identical with the aforesaid 
recommendation of the committee, and 
information concerning such provisions 
and effective time has been disseminated 
among handlers of such grapefruit; It 
is necessary, in order to effectuate the 
declared policy of the act. to make this 
section effective during the period here¬ 
inafter set forth so as to provide for the 
continued regulation of the handling of 
grapefruit, and compliance with this sec¬ 
tion will not require any special prepara¬ 
tion on the part of the persons subject 
thereto which cannot be completed by 
the effective time hereof. 

(b) Order. (1) Terms used in the 
amended marketing agreement and order 
shall, when used herein, have the same 
meaning as Is given to the respective 
term in said amended marketing agree¬ 
ment and order; and terms relating to 
grade, diameter, standard pack, and 
standard box, as used herein, shall have 
the same meaning as is given to the 
respective term in the U.8. Standards for 
Florida Grapefruit (45 51.750-51.783 of 
this title). 

(2) Grapefruit Regulation 55 (30 F.R, 
5358) is hereby terminated at 12:01 am., 
e.s.t, April 30,1965. 

(3) During the period beginning at 
12:01 am., e.s.t., April 30. 1965. and end¬ 
ing at 12:01 am., ea.t, May 17. 1965, no 
handler shall ship between the produc¬ 
tion area and any point outside thereof 
In the continental United States, Canada, 
or Mexico: 

(1) Any seeded grapefruit, grown in 
the production area, which does not 
grade at least U.S. No. I Russet; 

(ii) Any’ seeded grapefruit, grown in 
the production area, which are smaller 
than 3*^0 inches in diameter, except that 
a tolerance of 10 percent, by count, of 
seeded grapefruit smaller than such 
minimum size shall be permitted, which 
tolerance shall be applied In accordance 
with the provisions for the application 
of tolerances, specified In the United 
States Standards for Florida Grapefruit; 

(ill) Any seedless grapefruit, grown in 
Regulation Area I, which do not grade at 
least U.S. No. 1 Russet; 

(iv) Any seedless grapefruit, grown In 
Regulation Area II, which do not grade 
at least UJ3. No. 2 Russet; or 

(v) Any seedless grapefruit, grown In 
the production area, which are smaller 
than 3 r h<) inches in diameter, except that 
a tolerance of 10 percent, by count, of 
seedless grapefruit smaller than such 
minimum size shall be permitted, which 
tolerance shall be applied In accordance 


with the provisions for the application 
of tolerances, specified in said United 
States Standards for Florida Grapefruit. 

(Bcca. 1-19, 48 Rut. 31. u amended; 7 VQ C 
601-674) 

Dated: April 28,1965. 

Paul A. Nicholson. 
Deputy Director , Fruit and 
Vegetable Division, Consumer 
and Marketing Service. 

[Fit. Doc. 65-4589; Filed, Apr. 28, 1965; 
11:37 a m.) 


|Orapefrult Regulation 7. Arndt. 6) 

PART 944—FRUIT; IMPORT 
REGULATIONS 

Prohibitions 

Pursuant to the provisions of section 
8e of the Agricultural Marketing Agree¬ 
ment Act of 1937, as amended <7 UB.C. 
601-674), the provisions of paragraph 
(a) of Grapefruit Regulation 7 (5 944.103, 
29 F.R. 12762, 13603, 30 F.R. 257, 754. 
4055, 6359) are hereby amended to read 
as follows: 

(a) On and after 12:01 am., ea.t., 
April 30. 1965. the importation of any 
grapefruit into the United States is pro¬ 
hibited unless such grapefruit are in¬ 
spected and meet the following appli¬ 
cable requirements: 

(1) Seeded grapefruit shall grade at 
least U.S, No. 1 Russet and be of a size 
not smaller than Inches in diameter, 
except that a tolerance of 10 percent, by 
count, of seeded grapefruit smaller than 
such minimum size shall be permitted, 
which tolerance shall be applied In ac¬ 
cordance with the provisions for the ap¬ 
plication of tolerances, specified in the 
U S. Standards for Florida Grapefruit; or 

(2) Seedless grapefruit shall grade at 
least Uf3. No. 2 Russet and be of a size not 
smaller than 3%* Inches In diameter, ex¬ 
cept that a tolerance of 10 percent, by 
count, of seedless grapefruit smaller than 
such minimum size shall be permitted, 
which tolerance shall be applied In ac¬ 
cordance with the provisions for the ap¬ 
plication of tolerances, specified in the 
United States Standards for Florida 
Grapefruit. 

It is hereby found that it Is impracti¬ 
cable, unnecessary, and contrary to the 
public interest to give preliminary notice, 
engage in public rule-making procedure, 
and postpone the effective time of this 
amendment beyond that hereinafter 
specified (5 U.S.C. 1001-1011) In that 
(a) the requirements of this amended 
Import regulation arc Imposed pursuant 
to section 8e of the Agricultural Market¬ 
ing Agreement Act of 1937, as amended 
(7 Uj 8.C. 601-674), which makes such 
regulation mandatory; (b) such regula¬ 
tion imposes the same restrictions on im¬ 
ports of all grapefruit as the grade and 
size restrictions being made applicable to 
the shipment of all grapefruit grown in 
Florida under Orapefrult Regulation 56 
($ 905,463); (c) compliance with this 
amended import regulation will not re¬ 
quire any special preparation which can¬ 
not be completed by the effective time 
hereof; and (d) this regulation relieves 
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restrictions on the Importation of grape¬ 
fruit. 

(8ecs. 1-19, 48 eut 31, as amended; 7 U.8 C. 

•01-874) 

Dated, April 28. 1965. to become effec¬ 
tive at 12:01 a m , ea t.. April 30, 1965 

Paul A. Nicholson, 
Deputy Director, Fruit and Veg¬ 
etable Division , Consumer and 
Marketing Service. 

[PR, Doc. 66-4590; Piled. Apr 26, 1966; 

11:37 a m | 

Title 14-AERONAUTICS AND 
SPACE 

Chapter 1—Federal Aviation Agency 

(Docket No. 5026; AmdU. 25-3. 121-41 

PART 2S—AIRWORTHINESS STAND¬ 
ARDS: TRANSPORT CATEGORY 
AIRPLANES 

PART 121—CERTIFICATION AND OP¬ 
ERATIONS: AIR CARRIERS AND 
COMMERCIAL OPERATORS OF 
LARGE AIRCRAFT 

Minimum Flight Crewmember Re¬ 
quirements for Transport Category 
Airplanes 

The purpose erf this amendment to 
Parts 25 (formerly CAR Part 4b) and 
121 (formerly CAR Parts 40. 41, and 42» 
of the Federal Aviation Regulations is 
to establish criteria for determining, dur¬ 
ing the type certification process, the 
minimum required flight crew for each 
transport category airplane type certifi¬ 
cated after January 1.1964. 

For airplanes type certificated after 
that date the requirement for a flight 
engineer, as well as other flight crew¬ 
members, will be determined under the 
minimum flight crew criteria of 9 25.1523. 
The minimum flight crew so determined 
will be the minimum flight crew for 
operation of the airplane under Part 121 
or under other operating rules. The 
minimum flight crew established during 
type certification does not, however, in¬ 
clude those additional flight crewmem¬ 
bers required under the operating rules 
for compliance with the flight time limi¬ 
tations or the performance of certain 
functions such as celestial or other spe¬ 
cialized means of navigation. 

This amendment is based on a notice 
of proposed rule making (Notice 64-21) 
issued on April 27, 1964, and published 
in the Federal Register on May 1. 1964 
(29 Fit. 5805). As stated in the notice, 
the Agency believes that to continue to 
require a flight engineer solely on the 
basis of airplane weight is unrealistic for 
airplanes being designed today. 

This amendment adds to Part 25 an 
Appendix D that contains the criteria 
that would hereafter be considered In 
determining the minimum flight crew 
under 9 25.1523. Most of these criteria 
were listed In the notice of proposed rule 
making. 

The Agency received several comments 
In response to the notice of proposed rule 
making. These comments, as well as 


those received at meetings with various 
groups representing air carriers, manu¬ 
facturers. pilots, and flight engineers 
before issuing the notice, were all given 
careful consideration. A discussion of 
the major comments received and the 
Agency's position thereon follows: 

Generally, the comments received 
from the aviation industry and from the 
airlines supported the Agency's proposal. 

The International Brotherhood of 
Teamsters (representing the flight engi¬ 
neers from certain airlines) generally 
opposed any immediate change in the 
present rule and specifically stated that 
the proposal should be held in abeyance 
until the Civil Aeronautics Board issued 
its findings in a cockpit safety analysis 
that was underway when the notice was 
issued. The CAB study has now been 
completed and the Agency has carefully 
considered the conclusions reached 
therein as more fully discussed hereafter 
in this preamble. 

The Flight Engineers International As¬ 
sociation agreed that operation of an air¬ 
plane that weighed in excess of 80.000 
pounds without a flight engineer would 
not necessarily be unsafe solely because 
of weight. The FEIA, however, did not 
feel that the Agency's proposal justified 
elimination of t he 80,000 pound rule at 
this time. FEIA felt that the methods 
used in the present type certification de¬ 
termination under 9 25.1523 (former CAR 
9 4b.720 > are not adequate for determin¬ 
ing the minimum flight crew that safety 
would require, when factors are con¬ 
sidered such as weather, icing com¬ 
munications. navigation, terrain, airline 
operational requirements, degree of 
crewmember fatigue, emergencies In the 
passenger cabin, passenger problems or 
reaction to existing conditions, and in¬ 
capacitation of a crewmember. The 
Agency believes that the appendix being 
added to Part 25 by this amendme nt in - 
cludes all of the factors that the FEIA 
feels must be considered In th e type cer¬ 
tification process. The FEIA also felt 
that the Agency's issue of the notice 
might prejudice the CAB study previously 
mentioned. 

The Civil Aeronautics Board, upon 
completion of its study, submitted a 
comment generally concurring with the 
changes proposed in Notice 64-21. In 
this comment, the Board stated that the 
minimum flight crew determined during 
type certification "should be compatible 
with safe continued operation for at least 
one-half of the airplane endurance In the 
event of incapacitation of one of the 
pilo ts". In addition to the CAB and the 
FEIA comment, the Agency also received 
several other comments that mentioned 
"incapacitation" as a specific item that 
should be considered during the type cer¬ 
tification process. "Incapacitation" is 
to a limited extent considered in the 
emergency considerations described in 
items <6) and <9) of the workload factors 
discussed In the notice and that are being 
set forth in Appendix D. However, the 
Agency agrees tiiat it Is desirable to make 
it clear that the possible Incapacitation 
of one of the minimum required flight 
crewmembers is given particular atten¬ 
tion during the type certification of an 
airplane to be used in operations under 
Part 121 or under any other operating 


rule that requires a minimum flight ere* 
of two pilots. Accordingly, a sep&nte 
item on incapacitation has been included 
as item < 10) of the workload factors in 
the appendix to make it dear that the 
minimum required flight crew established 
for such operations provides for the con¬ 
tinued operation of the airplane to i 
safe landing In the event that a flight 
crewmember Is incapacitated during 
flight. 

The Air Transport Association stated 
that the determination as to the required 
number of crewmembers for a given air¬ 
plane should be made at the design stage 
and that this determination should not 
be changed during later stages of the 
type certification process. While It b 
true that many decisions will be made 
at the drawing board and design stage, 
the Agency believes that the final deter¬ 
mination of the required minimum 
flight crew can not, in all cases, be made 
based on a cockpit mockup. The Agency 
believes that the final determination U 
the minimum flight crew should remain 
open until all of the type certification 
flight tests are completed. Thus, for 
example. If preliminary design data and 
mock ups Indicate that a two-man ere* 
is adequate and if later findings indicate 
that such a crew would be unsafe, the 
Agency would not hesitate to require a 
larger minimum crew. In this regard, 
the Agency does not agree with the Air 
Transport Association that an unchange¬ 
able decision as to the minimum flight 
crew should be made at the design stage 

While the Agency agrees that :i deci¬ 
sion to increase the minim um flight crev 
for a new airplane would cause numer¬ 
ous problems (both economic and other! 
if made at the flight test stage, neverthe¬ 
less, for the reasons previously stated 
the Agency believes that a binding deci¬ 
sion cannot, as a matter of safety, be 
made until the final stages of type certi¬ 
fication are reached. Undoubtedly, to 
a vast majority of cases, the decision 
made at the design stage will prove to 
be correct but the opportunity to change 
an Incorrect decision made at this stage 
must be retained by the Agency if it » 
to fulfill its duties under the Federal 


Aviation Act. 

Furthermore, the Agency believes tbd 
It would not be Justified in retaining tbe 
present arbitrary cutoff based on weight 
that almost all of the commentators ad¬ 
mit is really Irrelevant merely because 
the decisions that must be made In de¬ 
termining the minimum required fligw 
crew under the type certification process 


will not always be easy. 

FEIA also stated that, if the minimum 
crew is to be based solely on the type cer¬ 
tification determination, the Agency 
should give all interested parties n 
mal opportunity to comment 
during the typo certification procedwv 
the Agency formed the opinion that 
flight engineer would not be reqU ~v 
for an airplane having a fliAximum c**' 
Uflcated takeoff weight of more u 
80.000 pounds. The Agency does 
agree that any formal procedure ror 
cehring comments on any Individual __ 
cision during the type certification P 
cedure should be established. 
Agency, as a matter of course, ooa 
the views of many interested parties 
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In? type certification. In the absence 
of an arbitrary cutoff, such as the 80,000 
pound rule, we believe that if anything, 
much more specific attention will be 
liven to the minimum required crew in 
aH future type certification processes 

The Air line Pilots Association also 
stated that determinations now being 
made during type certification In estab¬ 
lishing the minimum required flight 
crew ore only a few of the determina¬ 
tions required to be made. This Asso¬ 
ciation > La ted numerous items such as 
-weather". “runway conditions", “ATC 
and Truffle Conditions" that it felt could 
not be himulated. It further contended 
that the flights conducted during the 
certification process could not ade¬ 
quately determine such factors since 
such flying is "totally different from 
actual air line operating requirements " 

The Agency does not agree that the 
flight tests conducted during type certifi¬ 
cation are totally different from actual 
air line operations. The Agency believes 
that a sufficient number of the 200 to 300 
hours in type certification flight tests 
are operations representative of the hind 
ta which the airplane will actually be 
used when type certificated. In view of 
the criteria that will be used in determin¬ 
ing the minimum required flight crew as 
set forth in Appendix D added to Part 25 
by this amendment* the Agency intends 
that future type certification flight tests 
will even more closely approximate actual 
operatin ' conditions that would be expe¬ 
rienced In a typical operation using the 
airplane being tested. 

Civil Aeronautics Board study. 1 As 
previously mentioned briefly, pursuant 
to a recommendation of the House of 
Representatives Committee on Govern¬ 
ment Operations the CAB undertook a 
‘‘fundamental study and review of com¬ 
mercial airliner flight deck or cockpit 
design and operations. Including cockpit 
configuration, the division of duties, and 
Qualifications of crewmembers." In con¬ 
ducting It? study, the CAB consulted vir¬ 
tually every segment of the aviation 
ttunm unity involved In air transporta¬ 
tion and received from many of the in¬ 
terested organization* comments com¬ 
parable to those received by the Agency 
to response to Notice 64-21. The Board 
a»so had before it the Agency’s proposal 
to Notice 64-21 and further obtained 
2* mnen ts from Agency personnel. The 
Boards conclusion* with respect to crew 
complement were: 

"ft Maximum takeoff weight is not the 
oest basis for the determination of mini- 

®um flight crew. 

"b The basis for minimum flight crew 
complement should be operational com- 
Waxlty and resulting workload. 

S; current turbojet transport air¬ 
craft requires a minimum of three flight 
crewmembers to maintain a satisfactory 

wd of safety” 

The Agency’s position on the first two 
conclusions quoted above has already 
£?" discussed. With respect to the 
r ' conclusion. It is clear from the 

AB * tud ? hy "current turbojet 


Cockpu Be view. 
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transport aircraft" the Board meant the 
B-707, DC-8, and other airplanes in the 
same class, since the Board elsewhere in 
Its evaluation stated that "Our present 
jet transports are all certificated for 
weights at least two or three time* 
greater than 80.000 pounds." These air¬ 
planes were an type certificated with 
minimum required flight crews of at least 
three flight crewmembers using substan¬ 
tially the same criteria that this amend¬ 
ment adds as an appendix to Part 25. 
Compliance with these criteria will con¬ 
tinue to justify a minimum of three flight 
crewmembers and therefore this amend¬ 
ment will not change the minimum flight 
crew that was required for these air¬ 
planes when type certificated. 

Interested persons have been afforded 
an opportunity to participate in the mak¬ 
ing of this amendment (29 Fit. 5805. No¬ 
tice 64-21), and due consideration has 
been given to all relevant matter pre¬ 
sented. 

In consideration of the foregoing. 
Chapter I of Title 14 of the Code of Fed¬ 
eral Regulations is amended as follows, 
effective May 28. 1965. 

I. Part 25 is amended as follows: 

(a) By adding a flush sentence to 
i 25.1523 reading as follows: 

§ 25.1523 Minimum Bight crew. 

• • • • • 

The criteria used in making the deter¬ 
minations required by this section are 
set forth in Appendix D. 

(b) By adding an Appendix D reading 
as follows: 

Atpemoix o 

Criteria for determining minimum /light 
crew. The following arc considered by the 
Agency in determining the minimum flight 
crew under i 25.1523: 

a. Baric workload function*. The following 
basic workload functions are considered: 

(1) Plight path control. 

(2) Colllaion avoidance, 

(3) Navigation. 

(4) Communication* 

(5) Operation and monitoring of aircraft 
engine* and systems 

(0) Command decisions. 

b Workload factort. The following work¬ 
load factors are considered significant when 
analyzing and demonstrating workload for 
minimum flight crew determination: 

(1) The accessibility, ease, and simplicity 
of operation of all necessary flight, power, and 
equipment control*, including emergency 
fuel shutoff valves, electrical controls, elec¬ 
tronic controls, pressurization system con¬ 
trols. and engine controls. 

(3) The accessibility and eonspiculty of all 
necessary instruments and failure warning 
devices such as fire warning, electrical sys¬ 
tem malfunction, and other failure or cau¬ 
tion indicators. The extent to which such 
Instruments or devices direct the proper cor¬ 
rective action Is also considered. 

(3) The number, urgency, and complexity 
of operating procedures with particular con¬ 
sideration given to the specific fuel manage¬ 
ment schedule Imposed by center of gravity, 
structural or other considerations of an air¬ 
worthiness nature, and to the ability of each 
engine to operate at nil times from a single 
tank or source which Is automatically re¬ 
plenished If fuel Is also stored In other tanks. 

(4) The degree and duration of concen¬ 
trated mental and physical effort Involved In 
normal operation and In diagnosing and 
coping with malfunctions and emergencies 

(5) The extent of required monitoring of 
the fuel, hydraulic, pressurization, electrical. 


electronic, deicing, and other systems while 
an route. 

(6) The actions requiring a crewmember 
to be unavailable at Ms assigned duty sta¬ 
tion. including: observation of s y s t ems , 
emergency operation of any control, and 
emergencies tn any compartment. 

(7) The degree of automation provided Ux 
the aircraft systems to afford (after failures 
or malfunctions) automatic crossover or 
Isolation of difficulties to minimise the need 
for flight crew action to guard against loss 
of hydraulic or electric power to flight con¬ 
trols or to other essential systems. 

(8) The communications and navigation 
workload. 

(8) The possibility of Increased workload 
associated with any emergency that may lead 
to other emergencies. 

(10) Incapacitation of a flight crewmem¬ 
ber whenever the applicable operating rule 
requires a minimum flight crew of at least, 
two pilots. 

(c) Kind of operation authorized. The 
determination of the kind of operation au¬ 
thorised requires consideration of the oper¬ 
ating rules under which the airplane will be 
operated. Unless an applicant desires ap¬ 
proval for a more limited kind of operation, 
it la assumed that each airplane certificated 
under this Part will operate tinder IPlt 
conditions. 

2. Section 131.387 of Part 121 1* 
amended to read a* follows: 

§ 121.387 Might engineer. 

No certificate holder may operate an 
atrplane for which a type certificate wa* 
issued before January 2. 1964, having a 
maximum certificated takeoff weight of 
more than 80,000 pounds without a flight 
crewmember holding a current flight en¬ 
gineer certificate. For each airplane 
type certificated after January l. 1964. 
the requirement for a flight engineer is 
determined under the type certification 
requirement* of 9 25.1523 . 

(Sees. 313(a). 601. 604, and 605. Federal Avia¬ 
tion Act of 1958: 49 USC 1354, 1431. 1434, 
1435) 

Issued in Washington, D.C.. on April 
21, 1965 

N. E. Halaby, 
Administrator. 

J F R Doc. 65-4484: Filed. Apr 38. 1965; 

8:47 am. | 


(Docket No. 6336: Arndt. 39-611 

PART 39—AIRWORTHINESS 
DIRECTIVES 

Boeing Model 707 Series Aircraft 

A proposal to amend Part 507 of the 
regulations of the Administrator to in¬ 
clude an airworthiness directive requir¬ 
ing inspection of the engine mount cone 
bolt nut for cracks or evidence of melted 
cadmium and replacement of the cad¬ 
mium-plated nut and washer with 
silver-plated nut and washer on Boeing 
Model 707 Series aircraft was published 
in 29 Fit. 14036. Since the publication 
of that proposal. Part 507 ha* been re¬ 
codified into Part 39 of the Federal Avia¬ 
tion Regulations, effective November 20. 
1964; therefore, this amendment Is being 
made to Part 39. 

Interested persons have been afforded 
an opportunity to participate In the 
making of the amendment. No objec¬ 
tions were received, however, there was 
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a comment stating that incorrect part 
number information is shown In Service 
Bulletin 1874A. The manufacturer has 
advised the Agency that the part number 
information which appears in the service 
bulletin is correct. Boeing has prefaced 
the part number of nut. P/N 55602-8- 
1210, with the letters “SPS-N” to Indi¬ 
cate the manufacturer of the nut. A 
footnote at the bottom of the page on 
which this part number appears identi¬ 
fies the manufacturer by name. 

In consideration of the foregoing, and 
pursuant to the authority delegated to 
me by the Administrat or (2 5 F.R. 6489), 
f 39.13 of Part 39 (14 CFR Part 39), is 
hereby amended by adding the following 
new airworthiness directive: 

Boirno Applied to Model 707 Series aircraft. 
Serial Noe. 17502 through X70O8, 17014 
through 17037, 17673 through 17090, 
17092 through 17095. 17918 through 

17924. 17928 through 17930, 18083 

through 18085, 18245, 18246. 18374. 18375, 
and 18400. 

Compliance required aa Indicated 

There have been failure® of a rear engine 
mount nut attributed to embrittlement re¬ 
sulting from the nut being subject to tem¬ 
peratures which caused the cadmium to melt. 
To correct this condition, accomplish the 
following or an equivalent approved by the 
Aircraft Engineering Division. FAA Wee tern 
Region. 

(a) On all aircraft which have cadmium- 
plated rear engine mount cone bolt nut and 
washer, visually Inspect the engine mount 
cone bolt nut for cracks or evidence of melted 
cadmium within 300 hours 4 time in service 
after the effective date of this AD and there¬ 
after at periods not to exceed 800 hours* Ume 
in service. 

(b) II a crack, or evidence of melted cad¬ 
mium is found, replace the cadmium-plated 
nut and washer with a silver-plated nut and 
washer, before further flight. In accordance 
with the provisions of paragraph 3 of Boeing 
Service Bulletin No. 1874 or later FAA-ap¬ 
proved revision, or an equivalent nut and 
washer approved by the Aircraft Engineering 
Division, FAA Western Region. If the in¬ 
stallation of the silver-plated nut and wuaher 
Is made In accordance with Service Bulletin 
No. 1874, visually check the installation for 
insufficient bolt thread exposure beyond the 
end of the nut as defined in paragraph 1 of 
Boeing Service Bulletin No. 1874A or later 
FAA-approved revision. If there Is insuffi¬ 
cient thread exposure, replace with new 
silver-plated nut and washer In accordance 
with paragraph 2 of Service Bulletin No. 
1874A or later FAA-approved revision. 

(c) Within 1.000 hours 4 Ume In service 
after the effective date of this AD, replace 
cadmium-plated nut and washer with silver- 
plated nut and washer In accordance with 
the provisions of paragraph (b). 

(d) Unless already accomplished, on all 
aircraft that have compiled with Service 
Bulletin No. 1874 prior to the effccUve date 
of this AD. visually inspect the silver-plated 
rear engine mount cono bolt and nut for 
insufficient bolt thread exposure beyond the 
cud of the nut as defined In paragraph 1 of 
Boeing Service Bulletin No. 1874A or later 
FAA-approved revision within 300 hours’ 
time in service after the effective date of 
this AD. If there Is insufficient bolt thread 
exposure beyond the end of the nut, replace 
with new nut and washer In accordance with 
paragraph 2 of Service Bulletin No. 1874A 
or later FAA-approved revision before further 
flight 

(e) Upon request of the operator, an FAA 
maintenance Inspector subject to prior ap¬ 
proval of the Chief, Aircraft Engineering 
Division. FAA Western Region, may adjust 
the repetitive Inspection Intervals specified 
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In this AD to permit compliance at an estab¬ 
lished Inspection period of the operator If the 
request contains substantiating data to jus¬ 
tify the increase for such operator. 

This amendment becomes effective 
May 29. 1965. 

(Sees. 313(a), 601, and 003. Federal Aviation 
Act of 1958; 49 UB.C. 1354(a), 1421. 1423) 

Issued in Washington, D.C., on April 
i2, 1965. 

C. W. Walker, 

Acting Director, 
Flight Standards Service. 

(FJt Doc 65-4459; Filed. Apr. 28. 1065; 
8:45 a m | 


(Airspace Docket No. 03-80-40) 

PART 71 — DESIGNATION OF FEDERAL 

AIRWAYS, CONTROLLED AIRSPACE, 

AND REPORTING POINTS 

Alteration of Control Zone and 
Transition Aroa 

On February 2, 1965, a notice of pro¬ 
posed rule making was published in the 
Federal Register (30 F.R. 1052) stating 
that the Federal Aviation Agency pro¬ 
posed to alter the control zone and tran¬ 
sition area at Asheville, N.C. 

Based upon objections received in re¬ 
sponse to the notice of proposed rule 
making, a supplemental notice of pro¬ 
posed rule making, altering the proposal, 
was issued and published In the Fed¬ 
eral Register (30 F.R. 3664) on March 
19. 1965. 

Interested persons were afforded an 
opportunity to participate in the rule 
making through submission of com¬ 
ments. All comments, relative to the 
supplemental notice of proposed rule 
making, received were favorable. 

In consideration of the foregoing. Part 
71 of the Federal Aviation Regulations is 
amended, effective 0001 e.s.t„ June 24. 
1965, as hereinafter set forth. 

1. Inf 71.171 (29 F.R. 17581) the Ashe¬ 
ville. N.C., control *one Is amended to 
read: 

Asuxvnxx, N.C. 

Within a 5-mile radius of Asheville Airport 
(latitude 35-26 00" N. longitude 82*82*25" 
W); within 2 miles each side of a 341' bear¬ 
ing from the Broad River RBN extending 
from the 6-mile radius cone to 9 miles 8 of 
the airport; within 2 miles each side of a 
159* bearing from the Asheville RBN ex¬ 
tending from the 5-mile radius zone to 6.6 
miles N of the airport; and within 2 miles 
each side of a 129* bearing from the Asheville 
Airport extending from the 5-mile radius 
zone to 7.5 miles SE of the airport. 

2. In 8 71.181 (29 F.R. 17643) the 
Asheville. N.C*. transition area is amend¬ 
ed to read; 

AsBKvnxx. N.C. 

That airspace extending upward from 700 
feet above the surface within 2 miles W and 
8 miles E of a 341* bearing from the Broad 
River RBN extending from the RBN to 7 miles 
N; within 2 miles £ and 6 miles W of a 101* 
bearing from the Broad River RBN, extend¬ 
ing from the RBN to 3 miles 8 of the RBN; 
within 2 miles each side of the Asheville 
VORTAC 244' radial extending from l mile 
SW to 8 miles SW; and within 5 miles W and 
6 miles E of the 159* and 339* bearings from 
the Asheville RBN extending from 0 miles N 
to 10 miles 8 of the RBN; and that airspace 


extending upward from 1,200 feet above the 
surface bounded by a line beginning at the 
Intersection of a 25-mtle arc centered at the 
Asheville Airport (latitude 35*36*00" N, Ion- 
gltude 82*32*25" W) and a line 10 miles S of 
and parallel to the Asheville VORTAC 300* 
radial, extending clockwise along thli arc to 
the Asheville VORTAC 001* radial, thence 
8E along a line perpendicular to the Ashe¬ 
ville VORTAC 061* radial to the 8 boundary 
of V-222, thence SW along the 8 boundary of 
V 222 to a line 6 miles W of and parallel to 
the 101* bearing from the Broad River RBH, 
thence N along a line 6 miles W of and paral¬ 
lel to the 161* and 341* bearings from the 
Broad River RBN to a line 10 miles 8 or and 
parallel to the Asheville VORTAC 300* radial, 
thence NW along this Una to the point c 4 
beginning; and that airspace bounded on the 
NW by V-222. on the NE by V-259, on the SB 
by V-20 and on the SW by V-290. 

(Sec. 307(a), Federal Aviation Act or 106$; 
49 OB.C. 1348(a)) 

Issued In East Point, Oa.. on April 21. 
1965. 

Arvin O. Basnighi 

Director, Southern Region. 

| F.R. Doc. 65-4460; Filed, Apr 28. 1965; 

8:45 am 1 


(Airspace Docket No. 65-WA-27 \ 

PART 71—DESIGNATION OF FEDERAL 

AIRWAYS, CONTROLLED AIRSPACE, 

AND REPORTING POINTS 

Alteration of Control Area 

The purpose of this amendment to 
Part 71 of the Federal Aviation Regula¬ 
tions Is to alter the description of Control 
1228. 

Control 1228 Is presently designated 
with reference to the Tampa, Fla., radio 
beacon. The Federal Aviation Agency 
has scheduled the relocation of this radio 
beacon on May 1. 1965. According ly. in 
order to retain the same amount of con¬ 
trolled airspace presently designated 
with Control 1228, action Is being taken 
herein to substitute In the description 
of Control 1228 a set of geographies! 
coordinates (latitude 27*53'18" N.* lon¬ 
gitude 82*29*29 '* W.) for the Tampa 
radio beacon at its present location 

Since this amendment is editorial in 
nature, notice and public proeedurt 
hereon are unnecessary and the amend¬ 
ment may become effective on less thin 
30 days* notice. 

In consideration of the forego! rur. Part 
71 of the Federal Aviation Reguhitloni 
is amended, effective upon publication in 
the Federal Register, as hereinafter set 
forth. 

In §71.163 (29 F.R. 17552), Centre* 
1228 is amended by deleting "from U* 
Tampa. Fla., RBN“ and substituting 
“from latitude 27 3 53*18" N.. longitude 
82 29*29" W.“ therefor. 

(Sec. 307(a), Federal Aviation Act of l#* 
49 UJ8.C. 1348) 

Issued in Washington. D.C., on April 
23. 1965. 

H. B. Hklstrom 

Acting Chief . Airspace Regulations 
and Procedures Division. 

|F.R. Doc. 65-4461; Filed. Apr. 28, 1** 

8 45 am ] 







FEDERAL REGISTER 


6069 


Thursday, April 29, 1965 


| Airspace Docket No. 65-80-151 

PART 71— DESIGNATION OF FEDERAL 
AIRWAYS, CONTROLLED AIRSPACE, 
AND REPORTING POINTS 


(Airspace Docket No. 65-80-01 

PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, CONTROLLED AIRSPACE, 
AND REPORTING POINTS 


Alteration of Transition Area Designation of Transition Area 


On March 19. 1965. a notice of pro¬ 
posed rule making was published in the 
Fidiial Register (30 F.R. 3665) stating 
that the Federal Aviation Agency pro¬ 
posed to alter the transition area at Win- 

iCoti -Salem. N.C. 

Interested persona were a Horded an 
opportunity to participate in the rule 
making through submission of com¬ 
ments All comments received were 

favorable. 

In consideration of the foregoing. Part 
71 of the Federal Aviation Regulations Is 
amended, effective 0001 eA.t.. June 24. 
1965. cu hereinafter set forth. 

8ection 71.181 is amended by altering 
the Winston-Salem, N.C.. transition area 
(29F.R 16245) to read: 

Ttut lumpoo* extending upward from 700 
feat above the surface within a 5-mile radius 
of Smith-Reynold* Airport (latitude 36*08'- 
00*' N. longitude 80*X3'20" W >; within 2 
miles «ftch aide of the Wlnrston-Salem IL£ 
localizer SB course. extending from the 5- 
mile txdiua area to 8 mile* SE of the LOM 

(Sec 307(a). federal Aviation Act of 1060; 

« USC 1348(a)) 

Issued in East Point. Ga.. April 21. 

1965 

Arvin O. Basnight. 
Director . Southern Region . 

(PR Doc 65-4482; FUed, Apr 28. 1265; 
8:46 a.m.( 


I Airspaoe Docket No. 68-WE OS | 

PART 71— DESIGNATION OF FEDERAL 
AIRWAYS. CONTROLLED AIRSPACE, 
AND REPORTING POINTS 

Alteration of Control Zone, Revocation 
"I Control Area Extension and Des¬ 
ignation of Transition Areas; Cor- 

rection 


On March S. 1905. Federal Rests ter 
r* ument 65-W84 was published In the 
frame Ri -istm (30 F.R 2855> amend- 
Sy.y** U °f the Federal Aviation Reg- 
Jstions by altering the controlled alr- 
8p ?f e * n Boise. Idaho, terminal area. 
“ the description of the alteration, the 
Tor the location of 
Z”, Air Terminal was Inadvertently 
tV 1n -' ste,kd of 43*. Accordingly. 
««ton ts taken herein to correct the latl- 

A ‘ r Termln » 1 10 

Snce this correction Is editorial In 

her^' „ nottee and pubUc Procedure 
cahi.. unnecessary and impractl- 

‘“m^tely corTecUon ^ectlve 

Act of 1058. 

«<1. 72 SUt. 740; 40 U.S.C. 1348) 

ln An *e>«*. Calif., on April 

Joseph H. Tippets. 
Director f Western Region. 

‘* R Doc «V-4«3: Filed. Apr. 28. 1986; 
8:48 am, J 


On March 20. 1965. a notice of pro¬ 
posed rule making was published in the 
Federal Register <30 F-R. 3713) stating 
that the Federal Aviation Agency pro¬ 
posed to designate a transition area at 
Albemarle, N.C. 

Interested persons were afforded an 
opportunity to participate in the rule 
making through submission of comments. 
All comments received were favorable. 

In consideration of the foregoing. 
Part 71 of the Federal Aviation Regula¬ 
tions is amended effective 0001 ea.t.. 
June 24. 1965. as here inf oter set forth. 

Section 71.1S1 (29 F.R. 17643) is 
amended by adding the following: 

ALraumi. n.c. 

That airspace extending upward from 700 
feet above the surface within a 4-nUle radius 
of the Albemarle Airport (Latitude 35 30*20" 
N , longtlude 80*10*30" W ); within 2 miles 
each side of a 331** bearing from a reference 
point located at latitude 35*22*40" N. longi¬ 
tude 0O*||'38" W . extending from the 4-miie 
radius area to 8 miles NW of the reference 
point. 

(Sec. 307(a). Federal Aviation Act of 1066; 40 
US.Q. 1348(a)) 

Issued ln East Point. Ga.. on April 21, 
1965 

Arvin O. Basnight. 

Director, Southern Region. 

(PR. Doc. 86-4484; FUed. Apr. 28. 1085; 

8:46 ami.| 


[ Airspace Docket No. 63-SO-771 

PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, CONTROLLED AIRSPACE, 
AND REPORTING POINTS 

Designation of Transition Area 

On January 8. 1965. a notice of pro¬ 
posed rule making was published in the 
Federal Register <30 F.R. 234) stating 
that the Federal Aviation Agency pro¬ 
posed to designate a transition area at 
Ocala. Fla. 

On March 19. 1965. a supplemental 
notice of proposed rule making was pub¬ 
lished in the Federal Register (30 F.R. 
3065 » Altering the proposed transition 
area. 

Interested persons were afforded an 
opportunity to participate in the rule 
making through submission of comments. 
All comments received were favorable. 

In consideration of the foregoing. 
Part 71 of the Federal Aviation Regula¬ 
tions is amended, effective 0001 CA.t., 
June 24, 1965. as hereinafter set forth. 

In 9 71.181 <29 F.R. 17043) the follow¬ 
ing transition area is added: 

Ocala. Fla. 

That airspace extending upward from 700 
fact above the xurface within a 5-mile radius 
of Ocala Municipal (Jim Taylor) Airport 
(latitude 20*10*20" N.. longitude 82*13*25" 
W.); within 8 mile* W and 5 miles E of the 
Ocala VORTAC 171* radial extending from 
the 5-mlle radius area to 12 mllce 8 of the 
VORTAC; that alrapace extending upward 


from 1,200 feet above the surface within a 
6-mile nwllus of Ocala Municipal Airport, 
including the area bounded on the S by a 
15-mile radius arc centered on the Ocala 
VORTAC. on the NW by the NW boundary of 
V-441 and on the NK by the NX boundary 
of V-169. 

(Sec. 307(a). Federal Aviation Act of 1956: 
49 UJ3C 1348(a) ) 

Issued in East Point, Ga., on April 21* 
1965. 

Arvin O. Basnight. 
Director, Southern Region. 

|F_R Doc 65-4465; Filed. Apr. 28. 1065; 
8:46 lLm.| 


(Airspace Docket No. 65-CS-27) 

part 73—SPECIAL USE AIRSPACE 
Alteration 

On March 20. 1965, a rule was pub¬ 
lished in the Federal Register (30 F.R. 
3705) as Federal Register Document 65- 
2843. stating that in f 73.43. R-4304 was 
amended by deleting “Time of designa¬ 
tion. 0700 to 1700 e.sl.. May 1 through 
October 31/* and substituting therefor 
"Time of designation. 0700 to 1700 hours 
eA.t., Saturday and Sunday. July 1 
through August 31/* The above times 
should have been expressed as central 
standard time rather than eastern stand¬ 
ard time. Therefore, action is taken 
herein to correct Federal Register Docu¬ 
ment 65-2843 by changing the time of 
designation to central standard time. 

Since this amendment Is editorial in 
nature, notice and public procedure here¬ 
on are unnecessary and the amendment 
may be made effective on less than 30 
days' notice. The effective date of the 
rule. 0001 ea.t., May 37. 1965. as origi¬ 
nally adopted, is retained. 

In consideration of the foregoing, ef¬ 
fective immediately. Federal Register 
Document 65-2843 is amended as herein¬ 
after set forth. 

In 5 73.43 (29 Fit. 17752. 30 FJl. 3705), 
Restricted Area R-4304 is amended by 
substituting c.s.t. for ea.t. where it ap¬ 
pears in the text of the time of desig¬ 
nation. 

(See. 307(a), Federal Aviation Act of 1958; 
40US.C 1348) 

Issued in Washington. D.C.. on April 
22. 1965. 

Charles W. Carmodt, 

Acting Director , 

Air Traffic Service. 

|F.R. Doc 65-4466; FUed. Ape 28, 1965; 
6:45 n.in.1 


(Airspace Docket No. 66-WA 28] 

PART 73—SPECIAL USE AIRSPACE 
Alteralion of Restricted Areas 

The purpose of these amendments to 
Part 73 of the Federal Aviation Regula¬ 
tions Is to change the Using Agency of 
Restricted Areas R-2525. Vernalls.Calif.; 
R-2528, Newman. Calif.; R-4802, Lone 
Rock, Nev.; R-4803. Fallon. Nev.; and 
R-4804, Twin Peaks. Nev. 

The Department of the Navy has in¬ 
formed the Federal Aviation Agency that 
responsibility for the facilities and actlvl- 
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tics at the above restricted areas has 
been assumed by the Commander, Fleet 
Air, Alameda, Calil. For this reason, the 
U.S. Navy has requested appropriate 
amendments to R-2525, R-2528. R-4802. 
R-4803, and R-4804. 

Since these amendments are editorial 
In nature, notice and public procedure 
hereon are unnecessary and these 
amendments may be made effective on 
less than 30 days' notice. 

In consideration of the foregoing. Part 
73 of the Federal Aviation Regulations Is 
amended, effective Immediately, as here¬ 
inafter set forth. 

1, In 4 73.25 <29 Fit. 17733, 30 FJL 
1036). Restricted Areas R-2525 and R- 
2528 are amended by deleting from the 
respective texts "Using agency. Com¬ 
mander, Naval Air Bases. 12th Naval Dis¬ 
trict, Alameda, Calif." and substituting 
therefor "Using agency. Commander. 
Fleet Air, Alameda. Calif." 

2. In § 73.48 <29 FJt. 17754), Re¬ 
stricted Areas R—4802, Rr-4803 and R^- 
4804 are amended by deleting from the 
respective texts "Using agency. Com¬ 
mander, Naval Air Bases, 12th Naval Dis¬ 
trict. Alameda. Calif." and substituting 
therefor "Using agency. Commander. 
Fleet Air. Alameda. Calif." 

(Soc 807(a), Federal Aviation Act of 1958; 
40 U£.C. 1348) 

Issued in Washington, D.C., on April 
23, 1965. 

Charles W. Carmody. 

Acting Director . 

Air Traffic Service. 

(F.R. Doc. 05-4467; Filed. Apr. 28. 1965: 

8:45 am.| 


(Reg. Docket No. 6235; Arndt. 9l-18| 

PART 91—GENERAL OPERATING 
AND FLIGHT RULES 

Alternate Airports 

The purpose of this amendment to 
Part 91 of the Federal Aviation Regula¬ 
tions is to alter flight plan and fuel re¬ 
quirements pertaining to alternate air¬ 
ports. A notice of proposed rule making 
regarding tills action was circulated as 
Federal Aviation Notice 64-45. and pub¬ 
lished In the Federal Register <29 Fit. 
14034), on October 10. 1964. 

Section 91.23 presently requires suffi¬ 
cient fuel b e ca rried by civil aircraft 
operating in IFR conditions to fly from 
the first airport of intended landing to 
the alternate airport. Section 91.83 re¬ 
quires each person filing an IFR flight 
plan to include therein, an alternate air¬ 
port, and sets forth criteria for the selec¬ 
tion of an alternate airport. 

In Notice 64-45 the Agency proposed 
to omit the requirement of including an 
alternate airport in the required flight 
plan information when the destination 
airport has an approach published in 
Part 97 and the weather there is forecast 
to be a celling at least 1,000 feet above 
the lowest initial approach altitude and 
the visibility to be at least three miles, 
or 2 miles more than the lowest author¬ 
ized landing minimum visibility which¬ 
ever is greater, from two hours before to 
two hours after the estimated time of 
arrival. Concomitantly, the Agency pro¬ 


posed to omit the requirement in I 91.23 
for fuel to fly from the flrst airport of 
intended landing to an alternate airport 
if the same conditions are met that per¬ 
mit a pilot to omit an alternate from 
an IFR flight plan. The requirement of 
fuel for 45 minutes at normal cruise 
would remain unchanged. 

The IFR alternate airport weather 
minimums presently contained in 4 91.83 
(b) would be revised to assure an instru¬ 
ment approach capability where the 
weather would require that an instru¬ 
ment approach be made. 

Interested persons were afforded an 
opportunity to participate in the rule 
making through the submission of com¬ 
ments. Due consideration was given to 
all relevant matter presented. 

Only one comment directly opposed 
adoption of the proposed amendments 
stating that the private pilot has no dis¬ 
patching system comparable to air car¬ 
riers or military flights that would advise 
the pilot of deteriorating weather at his 
destination, and the unreliability of 
weather forecasts was emphasized. 
Therefore, the unskilled, unwary pilot 
would be encouraged to rely upon a po¬ 
tentially unreliable forecast and would 
fly without current information and 
without a sufficient fuel reserve to a 
destination where a landing would be 
inadvisable, but no alternative action 
would then be available. Consequently, 
there must be an inherent impairment 
of flight safety without a corresponding 
benefit conferred. 

The Agency does not believe that the 
proposed amendments will derogate 
safety by misleading the unskilled or 
unwary. The applicable sections of the 
regulations pertain only to those pilots 
possessing instrument ratings, who may 
not be characterized as unskilled or un¬ 
wary. As stated In a comment by the 
Aircraft Owners and Pilots Association, 
the prudent pilot will periodically check 
marginal conditions through the facili¬ 
ties of the Flight Service Station network 
to ascertain that the weather is as fore¬ 
cast. There would be no prohibition 
agrinst a pilot designating one or more 
suitable alternates on his own volition, 
regardless of the forecast weather at his 
destination, so the proposal cannot be 
said to derogate safety. This amend¬ 
ment will remove the burden of carry¬ 
ing extra fue l In order to receive the 
benefit of an IFR flight plan when the 
destination of an alternate is unneces¬ 
sary. and should enhance safety by re¬ 
moving this deterrent to filing an IFR 
flight plan when en route weather con¬ 
ditions are marginal. 

The National Business Aircraft Asso¬ 
ciation endorsed the proposal but em¬ 
phasized the need of cooperation between 
the pilot, the FAA. and the Weather 
Bureau to assure the availability of cur¬ 
rent weather information to the pilot. 

Bonanza Air Lines suggested specify¬ 
ing the weather forecast at depature to 
obviate the need of adding fuel en route, 
in the event of deteriorating weather 
conditions at the destination. This sug¬ 
gested alteration would compromise a 
safety Taebo r inherent in the proposal 
and is, therefore, not adopted. 

All other responses, which constitute 
the preponderance of comments received. 


were favorable to the adoption of the 
proposal. 

In consideration of the foregoing, and 
for the reasons stated in the notice of 
proposed rule making. Part 91 of the 
Federal Aviation Regulations is amend, 
ed. effective May 28. 1965, as hereinafter 
set forth. 

1. Section 91.23 is amended to read u 
follows: 

§ 91.23 Fuel requirement* for flight tit 
IFR condition*. 

No person may operate a civil aircraft 
in IFR conditions unless It carries 
enough fuel (considering weather re¬ 
ports and forecasts, and weather condi¬ 
tions) to— 

(a) Complete the flight to the first air¬ 
port of intended landing: 

<b) Fly from that airport to the alter¬ 
nate airport; and 

<C) Fly thereafter for 45 minutes it 
normal cruising speed. 

However, the requirement for fuel to fly 
from the flrst airport of Intended lard¬ 
ing to the alternate airport does not ap¬ 
ply if Part 97 of this subchapter pre¬ 
scribes a standard instrument approach 
procedure for the flrst airport of intended 
landing and the weather conditions at 
that airport are forecast to be, from 2 
hours before to 2 hours after the esti¬ 
mated time of arrival, a celling of at least 
1,000 feet above the lowest initial ap¬ 
proach altitude for the airport and visi¬ 
bility at least 3 miles, or 2 miles more 
than the lowest authorized landln mini¬ 
mum visibility, whichever Is greater. 

2. Section 91.83 (a)(9) and <b) are 
amended and <c) Is added to read os fol¬ 
lows; 

§91.83 Flight plnni informutiofl ft- 
quired. 

<a) Information required. • * * 

• • 0 ’ • * 

<9) In the case of an IFR flight plan, 
an alternate airport, except as provided 
In paragraph (b) of this section. 

• • • • • 

(b) Paragraph (a)(9) of this section 
does not apply if Part 97 of this subchap¬ 
ter prescribes a standard Uv. (rumen* 
approach procedure for the flrst airport 
of intended landing and the weather 
conditions at that airport are forecast » 
be, from 2 hours before to 2 hours altw 
the estimated time of arrival, a ceiling « 
at least 1.000 feet above the lowest IniUj 
approach altitude for the airport an“ 
visibility at least 3 miles, or 2 miles mat 
than the lowest authorized landing 
mum visibility, whichever is greater. 

(c) IFR alternate airport wean* 
minimums. Unless otherwise auiborweu 
by the Administrator, no person may L! 
elude an alternate airport In an 
flight plan unless current weather icr 
casts indicate that, at the estimated 

of arrival at the alternate airport. „ 
ceiling and vlsiblliy at that airport-, 
be at or above the alternate 
weather minimums prescribed ior 
airport to Part 97 of this subchapter.^ 
If no minimums arc so prescribed. ~ 
ceiling and visibility at the airport wm 
allow descent from the IFR minin ™ « 0 
route altitude, approach and land 









FEDERAL REGISTER 


6071 


Thursday, April 29 , 1965 

basic VFR weather conditions for con¬ 
trolled airspace outside of the continen¬ 
tal control area. 

(Sec 307 and 601. Federal Aviation Act of 
19 W; 4 if VSJO. 1348 and 1421) 

Issued in Washington. D.C.. on April 

21. 1965. 

N. E. Halaby, 
Administrator . 

if jt. Doc. 63-4468; Filed. Apr. 28. 1006; 
8:40 am.) 

Title 21— FOOD AND DROGS 

Chopter I—Food and Drug Adminis¬ 
tration, Department of Health, Edu¬ 
cation, and Welfare 

SUBCHAPTER A — GENERAL 

PART 3— STATEMENTS OF GENERAL 
POLICY OR INTERPRETATION 

Potassium Salt Preparations Intended 
for Oral Ingestion by Man 

Correction 

In Pit. Doc. 65-4302 appearing at page 
5790 in the issue for Saturday. April 24. 
1965, the following changes should be 

made in 13.16: 

1. In paragraph (a) (1) (ill) the phrase 
“In subparagraph (2) of this paragraph" 
should read "in subdivision (11) of this 

subparagraph". 

2. In the Introductory text of para¬ 
graph (b) the phrase "or per single dose" 
which begins in the 8th line should be 
deleted; in the 11th line the figure "100" 
should be changed to "20"; and in the 
13th line the words "single dose" should 
be changed to "milliliter". 


SUBCHAPTER C—DRUGS 

PART 144— ANTIBIOTIC DRUGS; EX¬ 
EMPTION FROM LABELING AND 
CERTIFICATION REQUIREMENTS 

Reduction of Permitted Levels of 3- 
Nitro -4 -Hydroxyphenylarsonic Acid 
in Chicken ond Turkey Feeds Con¬ 
taining Certifiable Antibiotic Drugs 

No comments were received In response 
w the notice published in the Federal 
of November 26. 1964 (29 F.R. 
16820), proposing that i 144.26 be 
•mended by reducing the upper limit for 
ft <Sv rQ " 4 ’ hy<irox yphenyla r sonl c acid to 
'^Percent in the combinations author- 
r** mat section for chicken and tur- 
vnf *5™?' Portions of the section In- 
do not specify the particular 
umals to which these combinations may 
oc Mmiriistered; consequently, in the re- 
222. of the Unfit of 3-nItro-4-hy- 
turvf? # n ^ larsonic acid Ui chicken and 
thJ^ y 18 nc cessary to specify 

animals to which the reduction 
y ‘r ,P ercfore ‘ pursuant to the 
the Federal Pood. Drug, and 
507 » 69 Stat * 463 - M 
UAC * 357) an d under the 
of pji ty e £ Rted to the Commissioner 
Ke^ * nd ^ugs by the Secretary of 
2to ). rr!i lCat i on ’ and Welfare (21 CFR 

reductlnl That the proposed 

uction be effected by changing § 144.26 


(a) (3) and (5). (bMl) Civ) and (v). and 

(b) (20 > to read as follows: 


§ 144.2b Animal feed containing rwli* 
liable antibiotic drug*. 


(a) • • # 

(3) 3 - Nitro- 4 - hydroxyphenylarsonic 
acid: Not less than 0.0026 percent and 
not more than 0.0075 percent except In 
chicken or turkey feed which shall con¬ 
tain not less than 0.0025 percent and not 
more than 0.005 percent. 

• • • • • 

(5) Furazolidone 0.00083 percent, with 
or without nitrofurazone 0,0056 percent, 
and or 3-nitro-4-hydroxyphenylarsonic 
acid not less than 0.0025 percent and 
not more than 0.0075 percent except in 
chicken or turkey feed in which the limit 
of 3-nitro-4-hydroxyphenylarsonlc acid 
shall be not less than 0.0025 percent and 
not more than 0.005 percent. 

(b) • • • 

( 1 ) • • • 

(lv) N 4 -acctyl-N’-(4-nitrophcnyl) sul¬ 
fanilamide 0.03 percent and 3-nitro-4- 
hydroxyphcnylarsonlc acid 0.005 percent. 

(v) Furazolidone 0.00083 percent, ni¬ 
trofurazone 0.0056 percent, with or with¬ 
out 3-nitro-4 - hydroxyphenylarsonic 
acid not less than 0.0025 percent and not 
more than 0.005 percent. 

• • • • • 

<20) It is Intended as an aid In stimu¬ 
lating growth, the prevention of coccld- 
iosis. large roundworms and tapeworms 
in chickens and turkeys and the preven¬ 
tion of hcxamitlasis in turkeys, and it 
contains in a quantity by weight of feed 
acetyl (p-nitrophenyl) sulfanilamide 0.03 
percent, dibutyltin dllauratc 0.02 percent, 
dinitrodiphenylsulfonylcthylenedia mine 
0.02 percent, and 3-nitro-4-hydroxy- 
phenylarsonic acid 0.005 percent. 


Effective date. This order shall be¬ 
come effective 30 days from the date of 
its publication in the Federal Register. 

(Sec. 507, 69 Stat. 463 A* amended: 21 U£.C. 
367) 

Dated: April 22. 1965. 

Geo. P. Larrick, 

Commissioner of Food and Drugs . 

[F.R. Doc. 65—4508: Filed, Apr. 28. 1966: 
8:48 ajn.| 


PART 146a—CERTIFICATION OF PEN¬ 
ICILLIN AND PENICILLIN-CONTAIN¬ 
ING DRUGS 

Sodium Cloxacillin Monohydrate; So¬ 
dium Cloxacillin Monohydrate Cap¬ 
sules 

Under the authority vested In the Sec¬ 
retary of Health, Education, and Welfare 
by the Federal Food. Drug, and Cos¬ 
metic Act (sec, 507. 59 Stat. 463 as 
amended; 21 U.S.C. 357) and delegated 
to the Commissioner of Food and Drugs 
by the Secretary (21 CFR 2.90), the regu¬ 
lations for the certification of sodium 
cloxacillin monohydrate and sodium 
cloxacillin monohydrate capsules (21 
CFR 146a.114, 146a.115) arc amended as 


follows to provide additional expiration 
periods under specified conditions: 

1. Section 146a.ll4<c><3) is amended 
by changing the words "or 30 months" to 
read "30 months, or 36 months." As 
amended, subparagraph (3) reads as 
follows: 

§ l lba.lll Sodium cloxacillin monoliy. 
drate. 


<c> Labeling. • • • 

(3) The statement "Expiration date 

_,” the blank being filled in 

with the date that is 12 months alter the 
month during which the batch was cer¬ 
tified, except that the blank may be 
filled in with the date that is 18 months. 
24 months. 30 months, or 36 months after 
the month during which the batch was 
certified if the person who requests cer¬ 
tification has submitted to the Commis¬ 
sioner results of tests and assays showing 
that after having been stored for such 
period of time such drug as prepared by 
him compiles with the standards pre¬ 
scribed by paragraph (a) of this section. 
• * • • • 

2. Section 146a 115(0 is amended by 
changing the final period to a comma 
and adding thereto a new clause. As 
amended, paragraph (c> reads as fol¬ 
lows: 

§ 116a. 115 Sodium cloxacillin monoliy* 
drate rnpMilcs 


(c) Labeling. In addition to the label¬ 
ing requirements prescribed by f 1.106(b) 
of this chapter (regulations issued under 
section 502(f) of the act), each package 
shall bear on the outside wrapper or con¬ 
tainer and the immediate container the 

statement "Expiration date-..." 

the blank being filled in with the date 
that is 12 months after the month dur¬ 
ing which the batch was certified, except 
that the blank may be filled in with the 
date that is 18 months, 24 months, 30 
months, or 36 months after the month 
during which the batch was certified if 
the person who requests certification has 
submitted to the Commissioner results of 
tests and assays showing that after hav¬ 
ing been stored for such period of time 
such drug as prepared by him complies 
with the standards prescribed by para¬ 
graph (a) of this section. 

• • • • • 
Notice and public procedure and de¬ 
layed effective date are unnecessary pre¬ 
requisites to the promulgation of this 
order, and I so find, since the changes 
are such that they cannot be applied to 
any specific product unless the manufac¬ 
turer thereof has supplied adequate data 
regarding that article. 

Effective date . This order shall be ef¬ 
fective on the date of its publication 
in the Federal Register. 

(Sec. 507. 69 Stat. 483 aa amended; 21 XJJB.C. 
367) 

Dated: April 22,1965. 

Geo. P. Larmck, 

Commissioner of Food and Drugs . 

|FR. Doc. 66-4600; FUed. Apr. 28, 1965; 

8:49 am.) 
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RULES AND REGULATIONS 


Title 42—PUBLIC HEALTH 

Chapter I—Public Health Service, De¬ 
partment of Health, Education, and 
Welfare 

SU8CHAPTER E—FEUOWSHIPS, INTERNSHIPS, 
TRAINING 

PART 61—fellowships 

PART 63—NATIONAL INSTITUTES OF 
HEALTH TRAINEESHIPS 


3. These amendments shall be effec¬ 
tive immediately upon publication in the 
Federal Register. 

(8ec. 315, 58 Stat. 590. us amended, sec. 10, 
82 8tat. 1160 , aa amended, 42 U&C. 216, 33 
U.S.C. 4661; Interpret or apply mci, 207, 301, 
402. 403. 58 8 tat. 686 . as amended. 692, 707, 
sec. 303. 60 SUt. 423. secs. 412, 422, 62 Stat. 
465. 508. sec. 433. 64 SUt 444, sec. 308. 74 
8 tat. 364, bc c, 444, 76 Stat. 1073, sec. 4. 70 
Stat. 490; 42 UB.C. 200 . 241, 242a. 282, 283. 
287a, 288a, 289c. 242T. 289g. 33 U.S.C. 466c) 

Dated: February 25. 1965. 


Bureau of Land Management, Billina, 
Mont. 

John A. Carver. Jr., 
Under Secretary of the Interior . 

April 20. 1965. 

IPJl. Doc. 65-4479; Piled, Apr. 28. X06S; 
8:47 am.) 


(Public Land Order 3653) 
| Wyoming 0312819 J 

WYOMING 


Oath of Allegiance 

Notice of proposed rule making, public 
rule making procedures and delay In ef¬ 
fective date have been omitted In the 
issuance of the following amendments 
which relate exclusively to the award 
of fellowships and traineeships. The 
purpose in amending the regulations Is 
to conform Public Health Service policy 
to the policy adopted by the Congress for 
comparable programs of the National 
Science Foundation <42 U-S.C. 1874) and 
the Office of Education (20 US.C. 581). 

1. Amend § 61.9 of Part 61 by revising 
paragraph (e) and adding paragraph 
(f) to read as follows: 

§ 61.9 Benefit*. 

• • • • 

(e) Condition to payments; regular 
fellowships. No payments shall be made 
to or for a citizen or a noncitizen national 
of the United States receiving a regular 
fellowship unless such citizen or non¬ 
citizen national has taken, subscribed 
to, and filed with the Public Health Serv¬ 
ice a written oath or affirmation in the 
following form: *T do solemnly swear (or 
affirm) that 1 bear true faith and alle¬ 
giance to the United States of America 
and will support and defend the Consti¬ 
tution and laws of the United States 
against all Its enemies, foreign and 
domestic/* 

(f) Noncitizen national ; definition . A 
noncitizen national of the United States 
is a person, who. though not a citizen of 
the United States, owes permanent al¬ 
legiance to the United States. 

2. Amend fi 63.5 of Part 63 by revising 
paragraph (c) and adding paragraph (e) 
to read as follows: 

g 63.5 Term* and rood it ion* of award. 
• • • • • 

(c> No payment shall bc made to any 
citizen or noncitizen national of the 
United States receiving an award under 
the regulations in this part unless such 
citizen or noncitizen national has taken, 
subscribed to, and filed with the Public 
Health Service a wTltten oath or affirma¬ 
tion In the following terms: *1 do solemn¬ 
ly swear (or affirm ) that I bear true faith 
and allegiance to the United States of 
America and will support and defend the 
Constitution and laws of the United 
States against all its enemies, foreign 
and domestic/* 

• • • • • 

(e) A noncitizen national of the 
United States is a person, who. though 
not a citizen of the United States, owes 
permanent allegiance to the United 
States. 


( seal 1 Luther L. Terry, 

Surgeon General 

Approved: April 23,1965. 

Anthony J. Celebkszke, 

Secretary . 

(F.R. Doc. 65-4567; Filed. Apr. 28. 1965; 
8:48 ajn.) 

Title 43—PUBLIC LANDS: 
INTERIOR 

Chapter II—Bureau of Land Manage¬ 
ment, Department of the Interior 

APPENDIX—PUBLIC LAND ORDERS 

(Public Land Order 3662J 
(Montana (S.D.) 060029] 

SOUTH DAKOTA 

Partial Revocation of Reclamation 
Withdrawals 

By virtue of the authority contained In 
section 3 of the Act of June 17, 1902 (32 
Stat. 388; 43 US.C. 416), as amended and 
supplemented, it is ordered as Xollows: 

1. The departmental orders of Sep¬ 
tember 27, 1909, March 8, 1909, and 
March 4. 1904, withdrawing lands for 
reclamation purposes in connection with 
the Belle Fourche project, are hereby re¬ 
voked so far as they affect the following- 
described lands: 

Black Hills Meridian 


Withdrawal for Public Recreation Site 

By virtue of the authority vested in 
the President and pursuant to Executive 
Order No. 10355 of May 26. 1952 (17 ?K 
4831), it is ordered as follows: 

Subject to valid existing rights the fol¬ 
lowing-described public lands which are 
under the jurisdiction of the Secretary 
of the Interior are hereby withdrawn 
from all forms of appropriation under 
the public land laws Including the mining 
laws (ch. 2. Title 30. UB.C.). for protec¬ 
tion of a public recreation site: 

Sixth Principal Meridian 
T. 21 N..R. 105 W. 

See. 32. SW^NEViSEtf. 8 EI 4 NW 1 
NE^SW‘4SK*4 and8E^8E»4. 

Containing 70 acres In Sweetwater 
County. 

The withdrawal made by this order 
does not alter the applicability of the 
public land law's governing the use of the 
lands under lease, license, or permit, or 
governing the disposal of theJr mineral 
and vegetative resources other than 
under the mining laws. 

John A. Carver. Jr*. 

Under Secretary of the Interior . 

April 20,1965. 

(PR. Doc. 65-4480; Filed. Apr. 28. 1M5, 
8:47 Rjn.J 


(Public Land Order 3654] 
[Riverside 05707] 


T.7N..R.7E,. 

Sec. 12, NVjjNEVi* 

The area described contains 80 acres 
in Meade County. It is relatively level, 
having a sandy loam soil. 

2. Until 10 am. on October 19, 1965, 
the State of South Dakota shall have a 
preferred right of application to select 
the lands as provided by R8. 2276, as 
amended (43 U.S.C. 852). After that 
date and hour the lands shall become 
subject to operation of the public land 
laws generally, subject to valid existing 
rights, the provisions of existing with¬ 
drawals and the requirements of appli¬ 
cable law. All valid applications received 
at or prior to 10 am. on May 26. 1965. 
shall be considered as simultaneously 
filed at that time. Those filed thereafter 
shall be considered in the order of filing. 

3. The lands have been open to appli¬ 
cations and offers under the mineral 
leasing laws. They will bc open to lo¬ 
cation under the United States mining 
laws after 10 am. on October 19. 1965. 

Inquiries concerning the lands should 
be addressed to the Manager. Land Office, 


CALIFORNIA 

Withdrawal for National Forest 
Administrative Site 

By virtue of the authority vested to 
the President and pursuant to Executive 
Order No. 10355 of May 26. 1952 (17 FA 
4831). it Is ordered as follows: 

1. Subject to valid existing rights, the 
following-described national forest 
are hereby withdrawn from appropri^* 
tion under the U.S. mining laws (ch. l 
T itle 30 U.S.C.). In aid of programs of tw 
Department of Agriculture: 

San Bernardino National Forest 


SAN BERNARDINO RHOlAN 

Camp Angeluw Administrative SUt 


T. 1 N.. R 1 W.. 

Sec.2i,EViSE»*SEii; 

8 oc- 22, lota 1. 2. 4, N^SWliSW 4 103 

bbi;swv;swv4. 


The areas described aggregate 5 < 30 
acres in San Bernardino County. 

2. The withdrawal made by this oroer 
does not alter the applicability of tn«v 
public land laws governing the use 01 ^ 
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national forest lands under lease, license, 
or permit, or governing the disposal of 
their mineral and vegetative resources 
other than under the mining laws. 

John A. Carver. Jr. 
Under Secretary of the Interior. 

April 20. 1965. 

(PR. Doe. 65-4481; PUcd. Apr. 28. 1865; 
8:47 a.m.] 

Title 50—WILDLIFE AND 
FISHERIES 

Chapter I—Bureau of Sport Fisheries 
and Wildlife, Fish and Wildlife 
Service, Department of the Interior 

PART 33—SPORT FISHING 

Columbia National Wildlife Refuge, 
Washington 

The following special regulation is is¬ 
sued and is effective on date of publica¬ 
tion in the Federal Register. 

§ 33.5 Special regulation*; a port fish¬ 
ing; for individual uildlife refuge 
arena* 

Washington 

COLUMBIA NATIONAL WILDLIFE REFUGE 

Sport fishing on the Columbia National 
Wildlife Refuge. Washington, is permit¬ 
ted only on the area designated by signs 
as open to fishing. This open area, com¬ 
prising 1.500 acres of lakes and 41 miles 
of streams, is delineated on maps avail¬ 
able at the refuge headquarters and from 
the office of the Regional Director. Bu¬ 
reau of Sport Fisheries and Wildlife, 
1002 Northeast Holladay Street, Port¬ 
land. Dreg., 97206. Sport fishing shall 
be in accordance with all applicable 
State regulations, subject to the follow¬ 
ing special conditions: 

(1) Sport fishing shall be permitted on 
the refuge as follows: 

Waters open April 25 through August 
15.1965: Bobcat Creek and ponds, Coyote 


Creek and ponds. Canal Lake. Cattail 
Lake. Falcon Lakes. Oadwall Lake. 
Goldeneye Lake, Hays Creek, and ponds. 
Hampton Lakes, Herman Lake. Heron 
Lake. Hourglass Lake. Hutchinson Lake. 
Lemna Lake. Mallard Lake, McManna- 
man Lake. North Teal Lake, Para Lake. 
Pillar Lake. Pit Lake. Poacher Lake, 
Quail Lake, Sage Lakes. Sago Lake. 
Shoveler Lake, Shiner Lake. Snipe Lake. 
South Teal Lake, and Widgeon Lake. 

Waters open April 25 through October 
31. 1965: Blythe Lake. Chukar Lake, and 
Scaup Lake. 

Waters open April 25 through Septem¬ 
ber 30. 1965: Royal Lake. Lower Crab 
Creek within management units H, IV. 
and V. as posted. 

Waters open July 10 through Septem¬ 
ber 30, 1965: Lower Crab Creek within 
management units I and m. as posted. 

Waters open October 31. 1965. through 
March 15. 1966: Halfmoon Lake and 
Morgan Lake. 

Waters open year around: Potholes 
Canal. Including Soda Lake, Long Lake. 
Crescent Lake, and Corral Lake. 

(2) The use of boats is permitted, ex¬ 
cept where posted otherwise, and only 
for the purpose of fishing designated 
Refuge waters. One outboard motor, 
not to exceed 10 hp on each boat, may 
be used except where posted otherwise. 
The use of racing crafts, hydroplanes, 
airthrust crafts or inboard motor boats 
is prohibited. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern fishing on wildlife refuge areas 
generally which are set forth In Title 50. 
Code of Federal Regulations, Part 33, 
and are effective to April 15,1966. 

Henry Baetkey, 
Acting Regional Director. Bu¬ 
reau of Sport Fisheries and 
Wildlife. 

April 20, 1965. 

|F.R. Doc. 65-4485; Filed, Apr 28. 1D65; 
8:47 am,| 





Proposed Rule Making 


DEPARTMENT OF THE TREASURY 

Compfroller of the Currency 
[ 12 CFR Part 17 1 

REQUIRED NOTIFICATION TO 

NOMINATE BANK DIRECTORS 

Notice of Proposed Rule Making 

Notice is hereby given that the Comp¬ 
troller of the Currency, pursuant to the 
authority contained in the National 
Banking Laws (R5. 324 et seq.. as 
amended; 12 UJS.C. 1 et seq.), is con¬ 
sidering the adoption of a new regula¬ 
tion to be designated 12 CFR Part 17. 
relating to the requirement that notice 
be given prior to the nomination of a 
national bank director. 

Prior to the adoption of the regulation, 
consideration will be given to any writ¬ 
ten comments pertaining thereto which 
are submitted within 30 days of the 
publication hereof to the Comptroller of 
the Currency. Washington. D.C. All na¬ 
tional banks and other interested parties 
arc invited to submit such comments. 

The proposed regulation follows: 

A new Part 17 is added to read; 

Required Notification To Nominate 
Bank Directors 

Any national bank may provide in Its 
articles of association or bylaws for a 
requirement that any shareholder who 
Intends to nominate or to cause to have 
nominated any candidate for election to 
the board of directors (other than any 
candidate proposed by the bank’s pres¬ 
ent management) shall notify the bank’s 
chief executive officer and the Comp¬ 
troller of the Currency. Such notifica¬ 
tion shall be sent by first class registered 
mail to each of the foregoing persons at 
least 21 days before the scheduled meet¬ 
ing of shareholders at which directors 
will be elected and shall contain to the 
extent known to the shareholder giving 
such notification: 

(1) The names and addresses of all 
nominees; 

(2> The principal present occupations 
of all such nominees; 

(3) The total number of shares that 
to the knowledge of the nominating 
shareholders may be voted for each of 
the proposed nominees; 

(4) The name and residence address of 
the nominating shareholder. 

If a national bank duly adopts the 
foregoing notice requirements, any nom¬ 
ination for director not in accordance 
therewith, may be disregarded by the 
chairman of the meeting and the votes 
cast for each nominee may be disre¬ 
garded by the vote tellers. In the event 
a person Is nominated by more than one 
shareholder, the nomination shall be 
honored and all shares shall be counted 
If at least one nomination for that per¬ 
son complies with this regulation. 
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Dated: April 23.1965. 

(seal] James J. Saxon. 

Comptroller of the Currency . 

| PR. Doc. 65-4495; Piled. Ape. 26. 1065; 
8:46 a.m.J 


DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 
f 25 CFR Part 221 1 

UINTAH INDIAN IRRIGATION 
PROJECT. UTAH 

Operation and Maintenance Charges 

Basis and purpose. Notice Is hereby 
given that pursuant to the authority 
vested in the Secretary of the Interior 
by the Acts of June 21, 1906 (34 Stat. 
375), August 1, 1914 (38 Stat, 583) and 
March 7. 1928 (45 Stat. 210). It is pro¬ 
posed to amend 8 221.78 of Part 221 of 
Title 25 of the Code of Federal Regu¬ 
lation by adding 8 221.78(e) as set forth 
below. The purpose of the amendment 
is to provide excess water to certain 
lands at no cost to the landowner or 
lessee for reclaiming by leaching lands 
temporarily nonassessable due to alkali 
conditions. 

It is the policy of the Department of 
the Interior, whenever practicable, to 
afford the public an opportunity to par¬ 
ticipate in the rulemaking process. Ac¬ 
cordingly. interested persons may sub¬ 
mit written comments, suggestions or 
objections with respect to the proposed 
amendment to the Bureau of Indian Af¬ 
fairs. Washington. D.C.. 20240. within 
30 days of the date of publication of this 
notice in the Federal Register. 

Section 221 is amended by the addi¬ 
tion of a new paragraph to read as 
follows: 

§ 221.78 l’a> nu nt. 

• • • • • 

(e) The Superintendent may author¬ 
ize the delivery of water without pay¬ 
ment of Operation and Maintenance 
charges for the leaching of alkali and as 
an aid in reclaiming temporarily non¬ 
assessable land. The amount and deliv¬ 
ery of free water will be made only under 
predetermined terms and conditions that 
have been mutually agreed to by the land 
operator and the Superintendent. Use 
of free water will be terminated and the 
land will be reclassified as assessable 
when. In the opinion of the Superin¬ 
tendent. the reclamation work is com¬ 
pleted. In no event will free water be 
delivered for more than 2 years. 

John A. Carve*. Jr„ 
Under Secretary of the Interior . 

April 22. 1965. 

(FR, Doc. 65-4477; Piled. Apr. 28. 1966; 

8:46 ami 


FEDERAL AVIATION AGENCY 

M4 CFR Parts 1, 23, 25, 27, 29, 37, 
61,71,75,91,95, 97,135 1 

(Docket No. 6606; Notice 65 9 j 

AIRBORNE RADIO NAVIGATION AND 
COMMUNICATIONS EQUIPMENT 
FOR GENERAL AVIATION AIR¬ 
CRAFT, AND RELATED CONSIDERS 
TIONS, 1965—75 

Advance Notice of Proposed 
Rule Making 

The Federal Aviation Agency is con¬ 
sidering rule making that would affect 
various provisions of the Fedcrrd Avia¬ 
tion Regulations (FAR’s) dealing with 
airborne radio (navigation and commu¬ 
nications) equipment requirements and 
minimum performance requirements for 
that equipment, for general aviation air¬ 
craft, and with the related problems of 
airspace environment and pilot profi¬ 
ciency, during the period 1965 to 1975. 
Rule making will be needed because in 
the development and improvement of th« 
National Airspace System It will be neces¬ 
sary to consider airborne as well as 
ground-based equipment require menu. 
The regulations affected will be those 
concerned with aircraft certification pro¬ 
cedures, pilots, airspace, jet routes, gen¬ 
eral operating and flight rules, air taxi 
and commercial operator of small air¬ 
craft certification and operations, stand¬ 
ard Instrument approach procedures, 
definitions, and related rules. 

This advance notice of proposed rule 
making is being Issued pursuant to the 
Agency’s policy for the early institution 
of public rule making proceedings. An 
’’advance” notice is issued when it b 
found that the resources of the Agency 
and reasonable inquiry outside of the 
Agency do not yield a sufficient basis to 
identify and select a tentative course or 
alternate courses of action, or where It 
would be helpful to Invite public partici¬ 
pation In the identification and selection 
of a course or alternate courses of action. 

Interested persons are invited to par- 
ticlpate in the making of the proposed 
rules by submitting such written data 
views, or arguments as they may desire. 
Communications should identify the no¬ 
tice or docket number, and be submit¬ 
ted In duplicate to the Federal Aviation 
Agency, Office of the Oeneral Counsel. 
Attention Rules Docket, 800 Independ¬ 
ence Avenue SW.. Washington. 
20553. Communications should be re¬ 
ceived on or before July 28, 1965, in or of 
to insure proper consideration. All com' 
merits submitted will be available bom 
before and after the closing date i 
comments, in the Rules Docket for 
amination by interested persons, u 
is determined to proceed further, ai*w 
consideration in the light of the a'* 12 ' 
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tble data and the comments received in 
response to this notice, subsequent notice 
of proposed rule making will be issued. 

The Agency’s activity to improve the 
Federal Airway System (Federal ground- 
based systems for communications and 
navigation), and the structuring of the 
Nation's airspace, directly Involves the 
airborne env ironment and the equipment 
required for safe and efficient operations 
In the airspace. Over the years, portions 
of the Agency’s program for general 
aviation in this area have been presented 
through press releases, conferences, re¬ 
ports. speeches, and rule making. But 
nowhere liave all elements been pulled 
together. 

The Agency believes it should now In¬ 
dicate. primarily for the general aviation 
interests, its plans for ground radio com¬ 
munications and navigation equipment 
of the National Airspace System, and the 
associated airborne equipment require¬ 
ments. Therefore, the Agency proposes 
through this Notice to inform aircraft 
owners and operators, manufacturers, 
and other interested persons, concerning 
Its tentative plans, for the next 10 years, 
with timetables, that may have an im¬ 
pact on them, and at the same time pro¬ 
vide an opportunity for them to submit 
comments to assist the Agency later in 
the rulemaking process. Emphasis is 
placed on requirements applicable to 
general aviation aircraft because infor¬ 
mation pertinent to this element of the 
aviation community is most needed. Ex¬ 
tensive rule making and the Issue of 
Technical Standard Orders have been 
accomplished where airborne equipment 
for air carrier operations is concerned. 

In February 1952. a symposium on air¬ 
borne equipment was held by the Agency 
in Washington, D.C. At thnt time the 
aviation community was Informed of 
Plans of the Agency that would impose 
certain requirements Involving airborne 
Wipment used In the nation's airspace. 
Thb notice reflects full consideration of 
the 1952 plans, brought up to date to 
OLect changing requirements, as well as 
the needs of the future as they are en- 
vUtoned for the 1965-75 period. The 
Wncy is aware, however, that its plans 
oiiectly affect many elements of aviation. 
™ might overlook the needs of some 
or place undue burdens on others. In 
new of these possibilities, the opinions 
or ail concerned are needed if a sound, 
comprehensive. and workable program is 
r} be Implemented. Therefore, the views 
w an interested persons are solicited on 
w subject of airborne radio equipment 
requirements for general aviation air- 
:[** a* the requirements con- 
22®!* airspace structuring and 
P ot proficiency to the extent these are 

Thc A «ency will review the 
will use all findings to 
2??)*** *l>cclflc rule making action 
the future nccesJ5ary anc * appropriate in 

* tructur ino- At the outset. It 
fu- , 1 ^° nolcd the Agency's plans 
structuring envisions equt- 
mj. distribution of the national alr- 
- consistent with safety and effl- 

2*h2I 01 0101 atr *P«* This con- 
on!?,*** 8 maximum freedom for the 

' operate visual night rules <VFR> 

Mo. aa— i n 


safely anywhere In the national airspace, 
with minimum restriction. Improved 


ground-based equipment and better air¬ 
space management may permit even 


more freedom than exists today. In gen¬ 
eral, the planned elements of the air¬ 
space structure will be the same as those 
known today: 

(l) Uncontrolled airspace—where vis¬ 
ual flight rules (VFR) and instrument 
night rules (IFR) flights may be con¬ 


ducted. 

(2) Controlled airspace—also where 
VFR and IFR flights may be conducted. 

(3) Area positive controlled airspace— 
where only IFR flights and a pl anne d 
new set of controlled visual rules (CVR) 
flights in VFR weather conditions w ili be 
allowed. Pilot proficiency for CVR 
flights is discussed later in this notice. 

The designation and configuration of 
these areas quite possibly will be altered 
somewhat to assure safe and efficient 
operations. The Agency’s planning has 
developed the following, subject of course 
to change should requirements change 
or new justifications arise: 

The Agency has no plan to lower area 
positive control to the ground during 
the 1965-75 period. Some need is fore¬ 
seen. however, to lower area positive con¬ 
trolled airspace to perhaps 10,000 feet, 
or possibly lower, along some routes that 
are heavily traveled, when required to 
assure the safety of all airspace users 
and the efficient handling of all air traffic 
in given areas. A precise time for this 
action cannot be forecast now. but the 
Agency Intends to consider it for possible 
action at some time within the period 


1965-75. 

Safety of IFR operations outside of 
controlled airspace has been under study 
for some timc % There are so rnclndi ca¬ 
tions that, for safety reasons. IFR oper¬ 
ations in some areas should be restricted 
to controlled airspace only. This Is most 
apparent in areas of dense population, 
where air traffic is heavy and uncon¬ 
trolled airspace is relatively limited and 
surrounded by high activity In controlled 


areas. 

Comments are invited on the plsuis for, 
and the problems inherent In, airspace 
structuring. 

Airborne radio <communications and 
navigation) equipment to be required for 
operation of general aviation aircraft. 
This notice concerns four categories of 
airborne radio equipment. Each cate¬ 
gory is identified by the^type of operation 
in which Its use is required. A proposed 
date for required use of the equipment 
is given in view of the availability of the 
ground-based environment where appro¬ 
priate. It is not expected that this 
equipment will be needed for VFR oper¬ 
ation. where permitted inside controlled 
airspace, or outside of that airspace. 

1. VHF communications—transmitter 
and receiver. This equipment involves 
two considerations: the basic need for 
it whenever communications are re¬ 
quired, and the need for 50 kc. frequency 
spacing to be compatible with the 
ground-based communications system 
of the National Airspace System. In 
1960, the Agency announced to the public 
certain plans for assignment of radio 
frequency in air traffic control (ATC). 


These plans provided for the use of both 
100 kc. and 50 kc. frequency spaced com¬ 
munications channels for ATC. with 50 
kc. channel assignments used as needed 
in areas of high density traffic including 
high density airports. 

Present regulations require that a pilot 
conducting IFR flight In controlled air¬ 
space must maintain a continuous watch 
on the appropriate frequency and con¬ 
duct certain communications. Although 
the airborne equipment normally is VHF 
radio equipment, the regulations 
presently do not require it. Fifty kc. 
frequency capability in the airborne 
equipment would assure adequate com¬ 
munications for the best possible service 
In the National Airspace System. Unless 
this airborne capability is provided, air¬ 
craft equipped with only 100 kc. fre¬ 
quency capability will be served, but at 
some locations service will be limited by 
inability to use the frequency assigned 
by ATC. 

After January 1. 1966, the ground- 
based system will provide 50 kc. ATC 
channel spacing throughout the 118-136 
megacycles band. The Agency’s mod¬ 
ernization plan for communications is 
progressing on schedule, therefore a 
complete 50 kc. frequency capability on 
the ground should be achieved by that 
date. Communicat ions are required now 
for both VFR and IFR flight operating 
in and out of airports served by U.8. Gov¬ 
ernment operated control towers. As a 
part of the National Airspace System and 
plans for the ftiture, the Agenc y 1s con¬ 
sidering the requirement of VHF air¬ 
borne radio equipment with 50 kc. fre¬ 
quency capab ility after January 1. 1966. 
for all flight IFR In controlled airspace 
and CVR (when procedures for CVR are 
established) in area positive controlled 
airspace. 

It is not contemplated that all aircraft 
would need to have 360 channel VHF ra¬ 
dio equipment Instead, it would be nec¬ 
essary that only the number of channels 
should be installed in a particular air¬ 
craft that are required for the environ¬ 
ment in which it will be operated. Thus, 
an aircraft operated VFR in and out of 
a terminal served by a U S. Government 
operated control tower might be able to 
communicate properly with equipment 
having only 6 channels with 50 kc. fre¬ 
quency spacin g cap ability, while an air¬ 
craft operated IFR in the midwest might 
need 24-channel equipment with 50 kc. 
frequency spacing capability to properly 
communicate with ATC. Of course. 360 
channel equipment would be useful, for 
It would provide the maximum In com¬ 
munications capability. 

It will be helpful to receive comment, 
not only on whether 50 kc. frequency 
capability should be required, but also on 
whether It would be feasible to supply 
equipment having a 50 kc. capability 
with a variable mimber of channels from 
which the aircraft operator might choose 
to satisfy his specific operational needs 

2. VOR/localizer receiver. The na¬ 
tional airspace is served by the VOR 
ground-based navigation aid. Some en 
route areas and many runways In the 
terminal areas are served by localizers, 
a component of the instrument landing 
system <ms). Although most aircraft 
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have VOR, localizer receiver capability 
today, regulations do not specifically re¬ 
quire this equipment. The Agency con¬ 
siders necessary, for safe operations with 
an acceptable degree of effici ency, that 
each aircraft operated IFR or CVR 
(when established) In the nation's con¬ 
trolled or area positive controlled air¬ 
space have VOR,localizer receiver with 
a 100 kc. frequency tuning capability 
after July 1, 1968. Comment is desired 
here also. 

3. Distance measuring equipment 
(DME) . The Agency has established a 
Rho- theta navigation system (VORTAC) 
that provides omnidirectional course 
guidance and distance measuring capa¬ 
bility from the station. Distance meas¬ 
uring equipment <DME> coupled with 
the VOR receiver permits the pilot to 
determine his position over the ground 
with a high degree of accuracy and re¬ 
port that position to ground-based fa¬ 
cilities. This capability to report posi¬ 
tion accurately assists ATC to identify 
the aircraft by use of surveillance radar 
and to assure overall separation for other 
known traffic. 

Present regulations require United 
States civil aircraft operated at or above 
24.000 feet m.s.l. using VOR navigational 
equipment for operations in the 48 con¬ 
tiguous States or in the District of 
Columbia to be equipped with DME. The 
Agency announced at its "Airspace 
Shareholders" meeting held on Septem¬ 
ber 30 and October 1, 1964, that so far 
as it then could see the use of DME would 
be optional for general aviation aircraft 
in IFR flight in control areas below 
24,000 feet. However, safety considera¬ 
tions may moke It necessary to require 
this equipment for IFR flight regardless 
of altitude, at least in some areas, pos¬ 
sibly after July 1, 1968. The Agency 
invites comment on whether, and to what 
extent, such a requirement should be 
instituted. 

4. Air traffic control radar beacon sys¬ 
tem (ATCUBS) . Ground-based long- 
range and terminal radar surveillance 
systems are used by ATC to assure safety 
of operations, and these permit it to sep¬ 
arate aircraft from other observed air 
traffic with greatly reduced separation 
minim um*. The ATCRBS is a valuable 
tool for identifying aircraft, as well as for 
providing radar target reinforcement. 

Through the use of ATCRBS. air traffic 
control can safely handle a much greater 
volume of air traffic than without It. 
However, greater flexibility of aircraft 
Identification is needed. This will be 
provided when improved ground-based 
equipment and airborne equipment In the 
National Airspace System permit the use 
of a greater number of identification 
codes. The improved system will pro¬ 
vide approximately 4096 codes, as com¬ 
pared to 64 codes in use today. 

Furthermore, automatic altitude re¬ 
porting can be provided by an altitude 
encoder, coupled with the aircraft s al¬ 
timeter system that, through the 
ATCRBS. transmits the information to 
the ground for the controller's use. 
This equipment will help to reduce voice 
communications to a lower level, and will 
do much to alleviate the increasing con¬ 
gestion of air-ground-alr communica¬ 


tions and provide the controller with 
more current information to use in giv¬ 
ing better service to airspace users who 
are appropriately equipped. 

Regulations now require ATCRBS as 
airborne equipment for operations in 
area positive controlled airspace. It is 
contemplated that both improved code 
and automatic altitude reporting capa¬ 
bility will be required when they become 
available In both ground-based and air¬ 
borne equipment. These will Involve 
ATC transponders with 3-pulse side lobe« 
suppression, 4096 selectable Mode 3/A 
codes, and automatic altitude reporting 
capability in 100-foot increments on 
Mode C. 

In area positive controlled airspace, at 
the present time IFR operations are al¬ 
lowed, and other operations only by spe¬ 
cial arrangements. It is planned that 
CVR flights will be permitted in area 
positive controlled airspace at some time 
in the future, possibly after July 1. 1968. 
A pilot operating CVR in area positive 
controlled airspace will be expected to 
follow air traffic cont rol instructions 
while operating in an IFR manner in 
VFR conditions. Aircraft operated CVR 
in area positive controlled airspace will 
need 4096 code ATCRBS airborne capa¬ 
bility when available. 

It is expected that automatic altitude 
reporting capability will be required for 
IFR operations in area positive controlled 
airspace, but not for CVR operations in 
that airspace, in which case it will be 
optional. The pilot who chooses to op¬ 
erate CVR need not be IFR rated, nor his 
aircraft fully equipped for IFR opera¬ 
tions. In keeping with this, and in order 
to allow' the greatest freedom of opera¬ 
tion. it is desirable to keep airborne 
equipment to a minimum level essential 
to safety. Although it is necessary that 
the aircraft be continuously identified by 
use of the radar beacon, automatic alti¬ 
tude reporting by the radar beacon is not 
considered necessary, since ATC can 
assign an altitude and manually insert 
this Information into the ground system. 

With respect to actual target dates. It 
is contemplated that expanded coded 
capability (4096) should be available and 
required after July 1. 1968. at least for 
operations in some parts of area positive 
controlled airspace. As to automatic 
altitude reporting capability, it is con¬ 
templated that the ground-based system 
will be completed and an airborne equip¬ 
ment requirement will become effective 
for IFR flight shortly after January 1, 
1970. 

Pilot proficiency. The planned estab¬ 
lishment of CVR procedures providing 
air traffic control services for visual oper¬ 
ations In area positive controlled airspace 
directs attention to pilot proficiency. 
The pilot operating CVR will require, as 
a minimum, sufficient pilot proficiency 
to receive and comply with ATC instruc¬ 
tions. Although CVR operations are IFR 
in nature so far as flight In the National 
Airspace System is concerned, they will 
be conducted In VFR conditions, and an 
IFR rating is not envisioned as a require¬ 
ment. Proper response to ATC will de¬ 
pend upon the presence of certain alr- 
borne equipment, such as 50 kc. VHP 
communications, VOR receiver, and 4096 


code ATCRBS. But it is not contem¬ 
plated that operations other than CVR 
during the 1965-75 time period, such ti 
VFR in or outside of controlled airspw* 
or IFR In or outside of controlled and 
area positive controlled airspace, will re¬ 
quire a level of pilot proficiency different 
from that needed for today’s operation!. 
Comments relative to the desirability of 
permitting visual flight in area positive 
controlled airspace under the circum¬ 
stances outlined here will be very helpfuL 
Comments also are invited with regard 
to the level of pilot proficiency. 

Minimum performance reqmremnU 
for airborne radio equipment. When em 
the Agency in the past has proposed to 
establish standards (Technical Standard 
Orders) for airborne radio equipment 
used on general aviation aircraft, public 
objection has arisen largely based on a 
belief that the standards would be not 
minimum but unreasonably hlRh and 
would result In a severe economic burden 
on the aircraft owner or operator Tbt 
Agency recognizes the problems and con¬ 
cerns that are Involved, and it U nov 
considering a method to establish needed 
minimum standards that will not elldt 
this objection. 

All airborne radio equipment must be 
capable of meeting a minimum level of 
performance if airborne equipment in¬ 
terference is to be avoided and safe p*»- 
sage of aircraft In the National Airspace 
System is to be realized, whether wltb 
or without ATC services. With this « 
a basic understanding, the Agency solic¬ 
its the advice of general aviation repre¬ 
sentatives in formulating minimum 
performance requirements. 

The method under consideration to es¬ 
tablish minimum performance require¬ 
ments for general aviation airborne radto 
equipment discussed in this notice coo- 
templates the following: 

(1) Essential system characteristic t 
Characteristics that airborne rsuw 
equipment must meet when installed m 
aircraft. For example, Its use mu* 
neither Impair the use of the airspace 
environment by others, nor create a hM- 
ard as a result of its use or operation 

(2) Minimum performance stardom. 
Standards that will assure accept&we 
accuracy for IFR operations in controller 
airspace. These standards will tskcinw 
account such factors as compatibly 
with ground systems, and the ope ration*- 
environment of the aircraft. They 
be designed both to be responsive to W 
operational limits of the aircraft andiw 
relate directly to the Intended function* 


of the equipment , _ 

(3) Rule making . Minimum perform¬ 
ance standards and essential 
characteristics will be established 
mft/to nnnllrable bv ftuoropriate 


\g. . , AOt 

t becomes necessary to P ha f c rt < vil 
n airborne radio equipment 
led. every effort will be made w 
Lsh reasonable timetables 
5 contemplated that aircraft '-t 
olely VFR. or only outside °j c *\ 
1 airspace, will be allowed t 
nent that does not meet mini 
mance standards but docs met 
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Comments are invited regarding the 
formulation of these standards, applica¬ 
bility to airborne radio equipment now 
installed, and requirements for aircraft 
operated TFR or solely VFR. 

Issued in Washington. DC., on April 
23.1965. 

G. S. Moon*, 
Director , 

Flight. Standards Service. 

1 FR Dot <J5-4469; Filed. Apr. 28. 1966; 
8:46 A-m-| 


f 14 CFR Part 71 1 

t Alr»p*oo Docket No. 65-CB-471 

TtANSITION AREAS AND CONTROL 

ZONES; CONTROL AREA EXTEN¬ 
SION 

Proposed Designation and Revocation 

The Federal Aviation Agency ia con¬ 
sidering amendments to Part 71 of the 
Federal Aviation Regulations which 
would alter the controlled airspace in the 
Olathe, Kans., and Grandview. Mo , ter¬ 
minal areas. 

The following controlled airspace ia 
presently designated in the Olathe, 
Kans., and Grandview. Mo., terminal 
areas 

1. The Olathe. Kans., control zone la 
designated aa that airspace within a 5- 
milc radius of NAS Olathe 'latitude 38*- 
50’0<r N., longitude 94*53'30” W>; 
within 2 miles either side of the 180* 
bearing from the Olathe RBN extend¬ 
ing from the S-mlle radius zone to 12 
miles 3 of the RBN. and within 2 miles 
either side of the Olathe Navy TACAN 
353*. 038 \ 138*, and 233* radiala extend¬ 
ing from the 5-mile radius zone to 6 miles 
N. NE, S and SW of the TACAN. 

2 The Grandview, Mo., control zone 
to designated as that airspace within a 
&-mile radius of Richards-Gebaur APB, 
Orandview, Mo. 'latitude 38 4 50'5O” N., 
longitude 94°33'2<r W.) ( and within 2 
m«« either side of the Grandview ILS 
localizer 8 course, extending from the 
5-mile radius zone to the OM. The por¬ 
tions N of latitude 38*52'30” N.. and W 
<« longitude 94*35'50” W arc excluded 

3. The Olathe, Kans.. control area ex- 
twlon to designated as that airspace 
j™? on the N by a line beginning at 
g* Wr of the Emporia, Kans , VORTAC 
5* and the St. Joseph. Mo., VORTAC 
S* ra di®to; thence easterly along the 
Joseph VORTAC 258* radial to V-205, 
jounce southeasterly along V-205 to latt- 
tude N. thence W along lati¬ 

tude 38’12'00” N.. to longitude 95*15 00” 
5®®* »«ntherly to latitude 37*39'- 
. Ion * ,tu dc 95°21'00” W , thence 
£** rIy V-132 to a line 10 miles 
TAroS?? parmlIel Emporia VOR- 

radiate, thence north- 
N of iL^ 0118 this Une 10 a llne 10 miles 
TAr Par ? nel to Emporia VOR- 

thlfiulo f^ 25 21 radia,8 ‘ thencc ****** 
SJf^to the Emporia VORTAC 346° 

ridteiilrS? 0 * nor Lhwesterly along this 
P«int of beginning. 

comnu^!!* 61 ^ Avlati °n Agency, having 
the f comprehensive review of 
tntntK in ^l!* 1 **** structural require- 
nU the Olathe. Kans.. and Grand- 


view. Mo, terminal areas, including 
studies attendant to the implementation 
of the provisions of the Civil Air Regu¬ 
lations Amendments 60-21/60-29. pro¬ 
poses the following airspace actions: 

1. Redesignate the Olathe, Kans.. con¬ 
trol zone as that airspace within a 5-mile 
radius of NAS Olathe 'latitude 38*50 00” 
N.. longitude 94*53'30” W.>. and within 
2 miles each side of the 180* bearing from 
the Olathe RBN extending from the 5- 
mile radius zone to a point 12 miles S 
of the nBN. 

2. Redesignate the Grandview. Mo., 
control zone as that airspace within a 
5-mile radius of Richards-Gebaur AFB, 
Grandview. Mo (latitude 38*50'50” N., 
longitude 94*33'20” W.), and within 2 
miles each side of the 356* radial of the 
Richards-Gebaur VOR extending from 
the 5-mile radius zone to the VOR. and 
within 2 miles each side of the 195* radial 
of the Richards-Gebaur TACAN extend¬ 
ing from the 5-mile radius zone to a point 
8 miles S of the TACAN, excluding that 
portion N of latitude 38*52'30” N.. and 
Wof longitude 94*35'50” W 

3. Designate the Grandview. Mo., 
transition area to comprise that airspace 
extending upward from 700 feet above 
the surface within an 8-mile radius of 
Richards-Gebaur APB. Grandview. Mo. 
(latitude 38 fl 50'50” N.. longitude 94*33'- 
20” W.), within 2 miles each side of the 
Richards-Gebaur (AF) VOR 180* radial, 
extending from the 8-mile radius area to 
12 miles 8 of the VOR. within 2 miles 
each side of the Richards-Gebaur AFB 
ILS localizer S course, extending from 
the 8-mlle radius area to 12 miles S of 
the LOM. within 2 miles each side of the 
Richards-Gebaur AFB TACAN 195* 
radial, extending from the 8-mile radius 
area to 12 miles S of the TACAN, within 
2 miles W and 6 miles E of Richards- 
Gebaur AFB Runway 36 centerline ex¬ 
tended to the N, extending from the 8- 
mile radius area to 10 miles N of the N 
end of the runway, excluding the Kansas 
City, Mo., transition area, and within an 
8-mile radius of the NAS Olathe Airport 
(latitude 38 B 50'00” N.. longitude 94*53'- 
30” W.) i and that airspace extending 
upward from 1.200 feet above the surface 
within the area bounded on the S by 
latitude 38 a 00'00” N., on the W by the W 
edge of V-I2, on the N by the south arc 
of a 10-mile radius circle centered on the 
Kansas City. Mo.. Municipal Airport 
<latitude 39*07'20” N.. longitude 94*35'- 
30” W.), and on the E by the W edge of 
V-205. excluding the Emporia. Kans., 
and Wichita, Kans.. transition areas. 

4. Revoke the Olathe. Kans.. control 
area extension in its entirety. 

The proposed 5-mile radius control 
zone and extension will provide protec¬ 
tion for aircraft executing instrument 
departures and missed approach proce¬ 
dures until reaching an altitude of 700 
feet above the surface, and also for air¬ 
craft executing instrument approach 
procedures when descending below an al¬ 
titude of 1,000 feet above the surface. 
The proposed transition area extending 
upward from 700 feet above the surface 
will provide protection for arriving and 
deponing aircraft when operating be¬ 
tween 700 feet and 1,500 feet above the 
surface. The proposed transition area 
extending upward from 1,200 feet above 


the surface is required for transitioning, 
holding, and random vectoring of aircraft 
by Olathe RAPCON and the Kansas City 
Air Route Traffic Control Center. This 
transition area compliments the Topeka. 
Kans.. transition area for instrument 
procedures at Forbes AFB. 

The floors of the airways that would 
traverse the transition area proposed 
herein would automatically coincide with 
the floors of the transition area. 

Certain minor revisions to prescribed 
instrument procedures would be effected 
in conjunction with the actions proposed 
herein but operational complexity would 
not be increased nor would aircraft per¬ 
formance or landing minimums be ad¬ 
versely affected. 

Specific details of the changes to pro¬ 
cedures that would be required may be 
examined by contacting the Chief, Air¬ 
space Branch. Air Traffic Division, Cen¬ 
tral Region. Federal Aviation Agency, 
4825 Trooet Avenue. Kansas City. Mo., 
64110. 

Interested persons may submit such 
written data, views or arguments as they 
may desire. Communications should be 
submitted In triplicate to the Director, 
Central Region, Attention: Chief. Air 
Traffic Division, Federal Aviation 
Agency, 4825 Troost Avenue, Kansas 
City, Mo.. 64110. All communications 
received within 45 days after publication 
of this notice in the Federal Register 
will be considered before action is taken 
on the proposed amendment. No public 
hearing is contemplated at this time, but 
arrangements for informal conferences 
with Federal Aviation Agency officiate 
may be made by contacting the Regional 
Air Traffic Division Chief. Any data, 
views or arguments presented during 
such conferences must also be submitted 
In writing in accordance with this notice 
in order to become part of the record for 
consideration. The proposal contained 
In this notice may be changed in the 
light of comments received. 

The public docket will be available for 
examination by interested persons In the 
office of the Regional Counsel. Federal 
Aviation Agency. 4825 Troost Avenue, 
Kansas City. Mo.. 64110. 

This amendment is proposed under the 
authority of section 307(a) of the Fed¬ 
eral Aviation Act of 1958 (49 U.S.C. 
1348). 

Issued at Kansas City. Mo, on April 
20.1965 

Edward C. Marsh. 

Director, Central Region. 

|FR Doc. 65-4470; Filed. Apr. 28. 1965; 

8:46 a m ) 


C 14 CFR Part 71 1 

(Airspace Docket No. 65-CK48) 

TRANSITION AREA 
Proposed Designation 

The Federal Aviation Agency te con¬ 
sidering an amendment to Part 71 of the 
Federal Aviation Regulations to desig¬ 
nate controlled airspace at Robinson. 111. 

A public instrument approach proce¬ 
dure is planned for the Robinson, Ill.. 
Municipal Airport. No controlled air¬ 
space presently exists in the Robinson. 
HI, terminal area. 









6078 


PROPOSED RULE MAKING 


The Federal Aviation Agency, having 
completed a comprehensive review of the 
airspace structural requirements In the 
Robinson terminal area, proposes the 
following airspace action: 

Designate the Robinson, HI., transition 
area as that airspace extending upward 
from 700 feet above the surface within 
a 5-mile radius of Robinson, Ill., Munici¬ 
pal Airport (latitude 39*00*51'' N., longi¬ 
tude 87*38'47" W.) and within 8 miles 
SW and 5 miles NE of the 333* bearing 
from Robinson Municipal Airport ex¬ 
tending from the airport to 12 miles NW 
of the airport. 

The proposed Robinson, Ill., transi¬ 
tion area will provide protection for de¬ 
parting aircraft during climb from 700 
feet to 1,200 feet above the surface. The 
extension to the NW will provide protec¬ 
tion for arriving aircraft executing the 
proposed Instrument approach during 
descent to 700 feet above the surface. 
The holding pattern at Robinson will 
be contained within the proposed tran¬ 
sition area. The proposed public instru¬ 
ment approach procedure will be made 
effective concurrently with the designa¬ 
tion of the proposed transition area. 

The floors of the airways which would 
traverse the transition area proposed 
herein would automatically coincide with 
the floor of the transition area. 

Specific details of the public instru¬ 
ment approach procedure to be used may 
be examined by contacting the Chief, 
Airspace Branch, Air Traffic Division, 
Central Region, Federal Aviation Agency, 
4825 Troost Avenue, Kansas City. Mo., 
64110. 

Interested persons may submit such 
written data, views or arguments as they 
may desire. Communications should be 
submitted in triplicate to the Director, 
Central Region, Attention: Chief, Air 
Traffic Division. Federal Aviation Agen¬ 
cy, 4825 Troost Avenue, Kansas City. 
Mo. ,64110. All communications received 
within forty-five days after publication 
of this notice in the Feoeral Register 
will be considered before action is taken 
on the proposed amendment. No pub¬ 
lic hearing is contemplated at this time, 
but arrangements for informal confer¬ 
ences with Federal Aviation Agency of¬ 
ficials may be made by contacting the 
Regional Air Traffic Division Chief. 
Any data, views or arguments presented 
during such conferences must also be 
submitted in writing in accordance with 
this notice In order to become part of 
of the record for consideration. The 
proposal contained in this notice may be 
changed in the light of comments re¬ 
ceived. 

The public docket will be available for 
examination by Interested persons in the 
office of the Regional Counsel. Federal 
Avtation Agency, 4825 Troost Avenue, 
Kansas City, Mo.. 64110. 

This amendment is proposed under the 
authority of section 307(a) of the Fed¬ 
eral Aviation Act of 1958 (49 U.3.C. 
1348). 

Issued at Kansas City. Mo., on April 
19. 1965. 

Hekiy L. Newman, 
Acting Director , Central Region. 

|F.R. Doc. 65-4471; Piled. Apr. 28, 1965; 

8:46 ajn 1 


FEDERAL COMMUNICATIONS 
COMMISSION 

l 47 CFR Paris 21, 74, 91 1 

[Docket No. 15971; FCC 65-8341 

DISTRIBUTION OF TELEVISION 
BROADCAST SIGNALS BY COM¬ 
MUNITY ANTENNA TELEVISION 
SYSTEMS 

Notice of Inquiry and Proposed Rule 
Making 

1. Notice Is hereby given of inquiry 
and proposed rule making In the above- 
entitled matter. 

2. The Commission has received a 
number of requests that it assert juris¬ 
diction over the distribution of televi¬ 
sion broadcast signals by community an¬ 
tenna television systems (CATVs) and 
promulgate rules and regulations govern¬ 
ing such distribution. Many of these re¬ 
quests were made informally In com¬ 
ments on the rule making in Docket Nos. 
14895 and 15233 with respect to the li¬ 
censing of microwave facilities used to 
relay television signals to CATV sys¬ 
tems. 1 In addition, five formal peti¬ 
tions have been filed. 1 

3. (a). On October 16.1964, the Ameri¬ 

can Broadcasting Co. (ABC) filed a 
“Petition for Commission Regulation 
of the Carriage of Television Signals by 
Community Antenna Television Sys¬ 
tems/’ requesting the Commission to pror 
mulgate rules establishing areas and 
zones to be served by television stations 
and limiting the use of the stations' sig¬ 
nals beyond such areas and zones (RM 
No. 672). Various pleadings in support 
of, or opposition to. the ABC petition 
hove been submitted, and ABC has filed a 
reply. (b). On December 18. 1964, 

Springfield Television Broadcasting Corp. 
(Springfield) filed a “Request for De¬ 
claratory Ruling" that all CATV systems, 
whether utilizing microwave facilities or 
acquiring television signals off-the-air, 
are subject to the Commission's jurisdic¬ 
tion and required to comply with operat¬ 
ing provisions similar to those proposed 
in Docket Nos. 14895 and 15233. (C). On 
January 22, 1965, Boise Valley Broad- 
costers, Inc., licensee of Station KBOI- 
TV. Boise. Idaho (Boise), filed a “Peti¬ 
tion for Interim Relief," requesting the 
Commission to assume complete juris¬ 
diction over all CATV systems and im¬ 
pose a “freeze" on all microwave appli¬ 
cations for CATV use pending the pro¬ 
mulgation of rules governing all CATV 
systems, (d). On February 12. 1965. 
Westinghouse Broadcasting Co., Inc., 


* The following specifically requested that 
the Commission assume Jurisdiction over all 
CATVs: Aroostook Broadcasting Corp.. Asso¬ 
ciation for Competitive Television. Channel 
Seven, Inc., and WLUC-TV. Other parties 
filing comments Indicated that they held 
the same views. 

•Similar petitions have also been received 
from Capital Cities Broadcasting Corp. (RM- 
755. filed on Apr. 7. 1065), and Taft Broad¬ 
casting Co. (RM-766. filed on Apr. 13. 1066). 
Any further petitions of this nature will be 
placed in this Docket and treated as com¬ 
ments. 


filed a “Petition for Consolidation of Pro. 
ceedlngs and Assertion of Jurtedictkc 
Over Community Antenna Tdcviifoo 
Systems," requesting the Commission to 
institute rule making governing ail CATV 
systems, consolidate that proceeding with 
Docket Nos. 14895 and 15233. and ataj 
immediately operations by CATVs in 
those areas which now or In the near fu- 
ture will be served by three cotnmerdil 
television stations pending the adoptto 
of final regulations. <e). On March 10, 
1965, the Association of Maximum Sen- 
ice Telecasters. Inc. (MST), filed a ‘ Peti¬ 
tion of Association of Maximum Service 
Telccasters, Inc., for Rule Making" »RM- 
742), calling for the immediate exercise 
of regulatory authority by the Commis¬ 
sion over all CATV systems and the 
adoption of comprehensive rules of gen¬ 
eral applicability.** The stated bases of 
the five petitions are summarized below 

4. (a) The ABC petition. ABC peti¬ 
tions the Commission to regulate the dis¬ 
tribution of television signals by CATV 
systems on the ground that such action 
is essential to our ability to dteharp 
statutory responsibilities and within the 
Commission’s present authority. ABC 
urges that the present and likely future 
trend of CATV development threatens to 
undercut the discharge of our statutory 
responsibilities “to make available, so fir 
as possible, to all the people of the United 
States a rapid, efficient, nationwide, and 
worldwide wire and radio communication 
service" (section 1 of the Communica¬ 
tions Act. 47 U.8.C. 151), equitably ap¬ 
portioned “among the several States and 
communities" (section 307(b); 47 UJS.C 
307(b)). 

5. In support of the claim of Inc rearing 
CATV impact upon Commission and 
statutory policies. ABC points to major 
changes in CATV operations since thi 
Commission's 1959 report and order in 
Docket No. 12443. "In the Matter of an 
Inquiry Into the Impact of Coramunitj 
Antenna Systems. TV Translator!, Tv 
'Satellite* Stations, and TV ‘RcpesUrf 
on the Orderly Development of Tdeviiko 
Broadcasting," 26 P.C.C. 403, 18 PA* * 
Fischer, RJt 1573. According to ABC. 
the number of CATV systems lias 
from approximately 550. serving an 
mated 1,500.000 viewers, to approximate* 
1.300 CATV systems serving over 4 mil¬ 
lion viewers. Moreover, CATV fran* 
chlses, sought or granted, have been 
running at the rate of one a day dunw 
the last 10 months, in 345 communJU«» 
in 40 States. Whereas the number « 
channels offered to CATV subscribers f w 
typically three in 1959, the emphasis^* 
is on broad band systems with a 

for 11 or 12 channels. In 1959. CA* 
operations were largely confined to hbwj 
or fairly small markets; today there ar* 
plans to extend New York City 
to substantial communities many 
away in upstate New York and Pennsy 
vanla. Predicting that the next step 
be for CATV to bring New York City in¬ 
dependent stations into major cities 
Boston. Philadelphia, Baltimore, 
Washington. ABC expresses fear U** 
might lead to combined CATV aria 

••Thirteen dlamenting member* ^ 
have filed comment* expressing a 00 
position. 
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TV operations which would siphon off top 
attractions from free TV. 

6 Before summarizing the further 
bases for ABC’s claim of adverse impact. 
we note in this connection that two UHF 
permittees in Philadelphia have ex¬ 
pressed concern over the effect of pend¬ 
ing CATV applications for franchises in 
that city. Willia m Fox , permittee of a 
new UHF station. WIBF-TV. which ex¬ 
pects to commence operation in Phila¬ 
delphia in mid-1965. filed a statement 
supporting the ABC petition and com¬ 
mented Inter alia as follows: 

As Kt forth m the ABC petition, there are 
now *erer al application* pending for CATV 
fnachUefl in 'Philadelphia. The successful 
operation of UHF station WIBP TV in Phila¬ 
delphia, which now has three operating VHP 
Hattons, will be dependent on it* ability to 
bring outstanding programming not now 
&vftiltblc to the Philadelphia audience and 
on adequate protection of this programming 
from uncontrolled carriage of signals from 
other markets by CATV systems serving 
Philadelphia Unregulated carriage of tele¬ 
vision signal* by CATV systems in Philadel¬ 
phia will prevent implementation of the 
Commission’s basic television allocation pol¬ 
icy which looks toward the operation of UHF 
sod VHP stations In Intermixed markets 
throughout the United States. 


In addition, ABC points out that the per¬ 
mittee of UHF station WPItL-TV, which 
has suspended operation in Philadelphia 
but plans to go back on-the-air In mid- 
1955, wrote a syndicated film supplier on 
December 10. 1964 as follows: 


As you may know, a great deal of CATV 
activity has rmerged in Philadelphia and vi¬ 
cinity Bonin* Broadcasting has Just been 
granted an exclusive franchise for Wilming¬ 
ton, Delaware. Jcrrold Electronics has ap¬ 
plied for Camden. N.J.: and more than a half 
down applicants are seeking franchise* for 
Philadelphia, including Triangle. Storer, the 
Bulletin Co., etc. All proposed systems would 
be operating within our principal coverage 
area. Their main offering la to be the pro¬ 
gramming of WNEW-TV. WOR-TV, and 
WPIX. The New York Indies may repre sent 
damaging competition to Philadelphia UHF 
•UUoni should their programming be ad¬ 
mitted to this market. We, therefore, must 
ask that any mm purchase permit WPHL-TV 
cptlonj fox cancellation, without penalty, in 
ths event the same film show* are available 
from New York Indie* via local cable sys- 
wms. x am sure you will understand that 
t«U measure is a necessity. 


7. The ABC petition notes further that 
tw enactment of the all-channel receiver 
in 1962 (76 Stat. 150. 151) has com- 
nutted Congress and the Commission to 
* long-range television plan in which the 
expanded use of UHF will be paramount, 
and asserts that unregulated CATV poses 
^substantial threat to UHF development, 
oy way of example. ABC notes that a 
NY - UHF station, in op- 
JT™** 51x106 19S7 » recently ad- 
^ the Commission that UHF service 
* enniR &tc there (leaving the city 
in one VHP station in place of one 
VHP and two UHF) if CATV were per- 
«utted to bring In four New York City 
m ^, dent sta tions. ABC also points 
a Uons for CATV franchises in 

^imber of Connecticut towns where 
ba f} ncl8 we eithcr use or allo- 

briu2*£°ii n * that the CATVs propose to 
tu <5h Ncw York City stations as well 
munitui S ’ furtller lists 70 com- 

~* s w *th UHF allocations where 


CATV franchises were sought between 
August 21 and November 2G, 1964. and 95 
communities with UHF allocations where 
CATV franchises were granted during the 
same period. 

8. In addition to the Impact on UHF. 
ABC urges that unregulated CATV has 
had. and will have, substantial adverse 
effect on service by local television sta¬ 
tions, since the splitting of audience re¬ 
sulting from a multiplicity of additional 
signals brought in by CATV inevitably 
causes the station to lose audience and 
advertising revenues. ABC claims that 
the rule making in Docket Nos. 14895 and 
15233 is wholly inadequate to insure that 
local television service can survive effec¬ 
tively, and that CATV cannot be an ade¬ 
quate substitute for local television 
broadcast service for three reasons: 

• First, CATV systems do not serve the 
public living in the sparsely populated 
areas that, because of low population 
density, are considered uneconomical for 
cable systems to reach; Second, CATV 
systems do not serve those who. though 
within the wired-up areas, cannot afford 
the subscription fee; and Third, CATV 
systems do not provide the benefits of a 
locally originated television service, 
available to all without a charge, benefits 
which are important to the continued 
welfare of our political, economic and 
social systems.*' 

9. In sum. ABC states, the present and 
prospective trend of CATV growth poses 
a threat to the kind of local television 
service now enjoyed by a great many 
communities throughout the country and 
fostered by the Commission for many 
years. It asserts that if CATV “systems 
of the type now being proposed in many 
major markets of the country come into 
being, carrying a dozen or more channels, 
the ability of stations now serving these 
markets to provide local service will be 
substantially Unpaired and UHF stations 
scheduled to go on the air in these mar¬ 
kets may never get off the ground.** 
Fundamentally at stake, according to 
ABC. Is the question of whether CATV is 
to be permitted to rework the basic 
framework of the established broadcast¬ 
ing system from a multiplicity of local 
stations into a nationwide distribution 
of signals from major metropolitan cen¬ 
ters like New York, Chicago, and Los 
Angeles. If this were to become the ob¬ 
jective of national communications 
policy, contrary to longstanding Commis¬ 
sion and Congressional views as to the 
public interest* more efficient and satis¬ 
factory means than CATV distribution 
could be devised, such as space satellites/ 


•ABC points out that the National Asso¬ 
ciation of Broadcasters ex pressed a similar 
concern about the trend of CATV in Its com¬ 
ments in Docket No*. 14895 and 15233 as 
follows: 

"If multiple signal choice* wore to be the 
prime objective of communications policy of 
the United States, as developed by Congress 
and the Commission, it would have been a 
rather simple matter to provide for satellite* 
scattered throughout the country. Inter¬ 
connected with New York and Los Angeles. 
By this means, every community would re¬ 
ceive several television signals. But the Con¬ 
gress and the Commission have decided 
otherwise; that a paramount objective ol 
television broadcasting la to provide each 
community with at least one local facility. 


10. While taking the position that the 
Commission's general powers under the 
Communications Act include authority 
to prevent persons other than licensees 
from causing an undue burden on inter¬ 
state commerce in conflict with the basic 
purpose of the Act and the responsibili¬ 
ties of the Commission/ ABC invokes 
particularly the specific authority con¬ 
ferred by section 303(h) to '‘establish 
areas or zones to be served by any sta¬ 
tion” (47 U.S.C. 303(h)). It requests 
the Commission to propose and adopt 
rules which would define the areas and 
zones normally to be served by tele¬ 
vision stations and prohibit the use of the 
stations’ signals to serve other areas ex¬ 
cept upon prior consent of the Commis¬ 
sion or In accordance with established 
regulations defining the basis upon which 
the signal could be extended beyond the 
normal service area of the station/ ABC 
urges that the power to determine the 
areas or zones to be served by any sta¬ 
tion necessarily includes the correlative 
power to make these determinations ef¬ 
fective against nonlicensees pursuant to 
the provisions of section 4(1), 303(r), 312 
(b). and 502 of the Communications Act. 
It notes that these sections do not in 
terms restrict the Commission’s au¬ 
thority to the imposition of limitations 
on licensees themselves, and that explicit 
authority to deal with specific practices 
is not required. National Broadcasting 
Co. v. United States. 319 UB. 190, 218- 
219; American Trucking Association v. 
United States. 344 UB. 298, 309-312; 
Federal Communications Commission v. 
Pottsvllle Broadcasting Co.. 309 UB. 134, 
138; United States v. Pennsylvania R. 
Co.. 323 UB. 612. And. finally, ABC 
requests the Commission to exercise this 
authority promptly to prevent imminent 
frustration of the development and 
growth of local services through the un¬ 
controlled use of station signals by CATV 
systems. 


“If the microwave complex la permitted to 
relay signals over long distance*, an adver¬ 
tiser will aoon find that he can secure wide 
oovemge limply by buying a few stations in 
large metropolitan area*. Nonduplication 
prohibitions would not remedy this condi¬ 
tion. This proliferation of distant signal* 
will result In curtailed buying of local mar¬ 
ket* by advertisers, which In turn wlU soon 
exert economic pressure on countless local 
outlet* with a corresponding depressing in¬ 
fluence upon the ability to program locally. 

“Accordingly, we submit that the Commis¬ 
sion should extend Its consideration of micro- 
wave applications to Include factors beyond 
simple nondupllcation restrictions. It 
should examine and evaluate the effect the 
extension of a station's signal far beyond It* 
designated service area would have on over¬ 
all allocation policies“ 

4 ABC notes that the National Community 
Television Association has taken the posi¬ 
tion before the Connecticut Public Utilities 
Commission that “a community antenna 
television system is directly concerned with 
television broadcasting" and that "the mat¬ 
ter of protection of local television stations" 
lies In a “sensitive area of regulation which 
the Federal Government has wholly pre¬ 
empted." 

• ABC also requests the Commission to is¬ 
sue a policy statement to the effect that local 
television broadcaster* should be preferred 
In the issuance of CATV franchise* in their 
communities. 
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11. (b). The Springfield request for 
declaratory ruling. Springfield, the li¬ 
censee of UHF station WRLP (Channel 
32) In Greenfield, Mass.* * * requests a 
declaratory ruling that all CATV systems 
are subject to the Commission’s Jurisdic¬ 
tion on the ground that there is an im¬ 
mediate and urgent need for the Com¬ 
mission not only to assert Jurisdiction 
over all CATV systems but also to provide 
provisional relief from unfair and 
prejudicial competition to local stations 
by off-the-air CATV systems. Using its 
own situation as an example, Springfield 
states that the number of CATV systems 
in competition with WRLP has grown 
from nine in 1957 to over 20 at present. 
These CATV systems bring into the 
WRLP service area television signals 
from such distant cities as Albany. 
Schenectady. Utica, and New York. N.Y.; 
Poland Spring, Maine; Manchester and 
Durham. NH.: Boston, Mass.: and New 
Haven and Hartford. Conn. Since only 
one of the CATV systems uses microwave, 
the rule making in Dockets Nos. 14895 
and 15233 win afford WRLP little relief. 
8pringfleld has been unable to reach any 
satisfactory arrangement with the off- 
the-alr CATVs concernin g th e carriage 
and nonduplication of the WRLP signal, 
and, because of declining revenues, has 
been forced to discontinue local program 
origination on WRLP. 

12. Springfield predicates Commission 
Jurisdiction on the theory that CATV 
systems, in receiving and distributing 
television signals by wire to the public, 
are engaged in interstate communication 
by wire within the purview of sections 
2ia> and 3(a) of the Communications 
Act. Section 2(a) states that the pro¬ 
visions of the Act “apply to all Interstate 
and foreign communication by wire or 
Tadlo” and section 3(a) defines “com¬ 
munication by wire” as the “transmis¬ 
sion of writing, signs, signals, pictures, 
and sounds of all kinds by aid of wire, 
cable, or other like connection between 
the points of origin and reception of 
such transmission, including all instru¬ 
mentalities, facilities, apparatus, and 
services (among other things, the re¬ 
ceipt, forwarding, and delivery of com¬ 
munications) incidental to such trans¬ 
mission.’" Springfield asserts that CATV 
systems are an integral part or connect¬ 
ing link in the dissemination of tele¬ 
vision signals between the originating 
facility and the viewing public, and hence 
are incidental to interstate transmis¬ 
sion. For, while the CATV systems 
themselves ore usually located within one 
community within one State, it is estab¬ 
lished that the television signals inter¬ 
mediately received, forwarded and de¬ 
li vered by the CATV are interstate 
commerce. 

13. like ABC, Springfield finds ample 
basis for Commission Jurisdiction over all 
CATV systems in sections 4(1), 303. and 


• Springfield la also the licensee or UHF feta¬ 
tion# In Springfield and Worcester, Mon., 
and the permittee of a UHF facility In Day- 
ton. Ohio. Previously, on July 28. 1964. 
Springfield filed a petition for rule making 
(UM -636) to establish technical standards 
for CATV operation*. Tbla petition, and 
comment* already received, will be placed 
In this docket for further comment. 


PROPOSED RULE MAKING 

307(b) of the Communications Act and 
the principles laid down tn cases such 
as National Broadcasting, American 
Trucking, and Pennsylvania R. Co.. In 
upholding a regulatory agency's use of 
the broad powers conferred in its ena¬ 
bling statute to protect the integrity of 
the regulatory scheme/ It requests the 
Commission to Issue a declaratory ruling 
that all CATV systems are subject to the 
Commission’s Jurisdiction and to impose 
interim operating provisions similar to 
those adopted in Docket Nos. 14895 and 
15233. Springfield claims that prompt 
action is essential to the success of the 
all-channel law and expanded use of 
UHF In small and medium size markets, 
as the rapid expansion of unregulated 
“off-the-air” CATV systems is inhibit¬ 
ing Investor interest in UHF television 
an d may permanently stunt the growth 
of UHF. Asserting further that relief 
accorded only after lengthy proceedings 
would come too late, Springfield states 
that interim provisions are required dur¬ 
ing the pendency of final rule making 
and, being “procedural” in nature, could 
be Imposed summarily. 

14. (c) The Boise petition for interim 
relief. Boise, the licensee of station 
KBOI-TV in Boise. Idaho, states that 
it has also filed a petition to deny pend¬ 
ing applications for microwave facilities 
which would relay signals of four stations 
In Salt Lake City. Utah (approximately 
250 miles from Boise), to CATV systems 
In two communities within KBOI-TV's 
Grade A contour. Conceding that the 
remedy there requested would be ade¬ 
quate for its own immediate purpose, 
Boise says that concern over the broader 
interests of the public has compelled it 
also to file the instant petition affirma¬ 
tively supporting ABC's request and pre¬ 
senting additional considerations. 

15. Boise states that by allowing CATV 
to operate uncontrolled, the Commission 
is, to a considerable extent abdicating its 
responsibilities under section 315 (polit¬ 
ical broadcasts), 317 (sponsorship Iden¬ 
tification). and 310 (citizen control re¬ 
quirements) of the Communications Act. 
as well as under Its own ’’fairness doc¬ 
trine” (controversial issues). enunciated 
In Report on Editorializing by Broadcast 
Licensees. Docket No. 8516,13 FCC 1246, 
and policies against undue concentration 
of control of communications media 
(multiple ownership rules). It urges 
that these provisions were enacted by 
Congress or promulgated by the Com¬ 
mission to ensure that the public receives 
an equal presentation by legally qualified 
candidates for public office and a fair 
presentation of controversial issues, is 
advised of the origin of advertising 
claims, and is secure in the knowledge 
that the material it receives has been 
distributed over facilities controlled and 
Operated by United States citizens, w ith 
diversification of ownership. The intent 
of Congress to protect the viewing public 
in these respects extends to all viewers, 
and It “is unrealistic to overlook the fact 


7 Springfield also cite* Federal Communi¬ 
cation* Commission v. Pottsville Broadcast¬ 
ing Co., 309 O S. 134; Phelps Dodge Corp. v. 
NLRB. 318 US. 177; Houston. East and West 
Texas Railway Oo. V. United State*. 234 UJB. 
342. 


that, through the community systems* 
the subscribing members of the public 
“are receiving and 8re, in a seme, brim 
served by the programs of the orMnatln? 
station.” Clarksburg Publishln.' Cb. > 
Federal Communications Commission, 
255 F. 2d 511, 517 (CAD.C.). CATV 
operators determine what their mb- 
scribers shall view, and belnrc free of iH 
regulation, need not be citizens, can 
achieve unlimited concentration of too- 
trol. may censor, advertise without spot), 
worship identification, and ignore the 
“fairness doctrine” and equal time re¬ 
quirement* for political broadcasts. 

16. Boise accordingly urges that Com¬ 
mission Jurisdiction over all CATV It 
necessary to achieve the purposes of lec¬ 
tions 310,315 and 317 of the Communk»- 
tlons Act. as well as to effectuate the 
Commission’s fairness and diversifica¬ 
tion policies, and can validly be asserted 
under the doctrine of American Trucktm 
Association v. United States. 344 US, 2* 
Alternatively. In the event that the Com¬ 
mission decides against asserting Jurb- 
diction on the basis of its present au¬ 
thority. Boise seeks the Imposition of a 
freeze on all microwave grants for CATV 
use, or at least those which would extend 
station signals more than 100 miles from 
the transmitter, to protect the Integrity 
of the Table of Assignments pending the 
enactment of legislation in this field and 
the finalization of administrative ruiet 
It further suggests that translator na¬ 
tions and CATV systems should be ac¬ 
corded like treatment by the Commis¬ 
sion; i.e., that translators should not be 
barred from obtaining microwave facili¬ 
ties if they are made available for CATV 
use and that the rebroadcast permission 
required for translators under section 
325(a) of the Communications Act 
should similarly apply to CATV opera¬ 
tions. 


17. (d). TJte Westinghouse pefcfk* 
Westing ho use 1 petitions the Comm!*- 
sion to exercise plenary Jurisdiction ofrr 
all CATV systems, institute a new fact 
finding and rule making proceeding di¬ 
rected to all phases of CATV concern, 
and consolidate the proceeding In Dow 
Nos. 14895 and 15233. Docket No 15415 
(with respect to CATV ownership Jf 
broadcast licensees), and RM 672 
ABC petition)/ Specifically. WejUaf; 
house recommends that CATV be limited 
to those areas outside the overlsppW 
Grade A contours of three or mere com¬ 
mercial television broadcast stattonsjo* 
cept where it seeks only to provide better 
reception of local signals in poor recep¬ 
tion pockets, and also that CATV w 


• WcningbouEc boats lU Interest, lo 
matter on It* position os a license wjj * 
vision station* !A Boston. Baltimore, n 
burgh. Cleveland and San Francis. 

Ui* fact that * CATV microwave common*- 
rter and lour CATV system# are owned 
parent corporation, Weatlngbouec 
Corp. Westinghouse also assert* *n 
on the basis of 1U status as an intlepea*^ 
program producer and distributor # 

• A "Motion In Support ot Petition 

eqlldatton of Proceedings And in 

to Assertion of Jurisdiction over 

Antenna Television System*." fiRd 0 JflC 

tional Community Television A*****tT 
Inc., on February 19. 1965. eppw*“tJL 
seeks consolidation of Docket No. I*** * 
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barrtd for a reasonable period from en¬ 
uring any two-station market where a 
construction permit has been secured for 

a third station. 

18. Taking the position that CATV In 
Its original role as an extension of serv¬ 
ice to Inadequately served areas Is a nec¬ 
essary' and desirable adjunct of television 
broadcasting. Westinghouse states that 
the principal cause for alarm today is the 
altered direction of present CATV growth 
into larger and larger markets—many 
with three or more existing stations. It 
potnts, inter alia, to the six pending ap¬ 
plications for CATV franchises in Phila¬ 
delphia (noting that one of the applicants 
has announced his Intention to spend 
approximately $40 million in the develop¬ 
ment of a Philadelphia system); to the 
contract signed by Mohawk Valley 
Community Antenna for installation of 
a CATV system with 60,000 possible 
connections; and to the award of a 
CATV franchise for the suburban 
Philadelphia community of Upper 
Darby which is Intended to be “the 
nucleus of CATV systems to serve many 
additional areas In the Delaware Valley.** 
Westinghouse predicts that within the 
next 3 months applications for CATV 
franchises will be filed In every major city 
of the country, and that the final step in 
the development of CATV will be a na¬ 
tional CATV “network” making all the 
channels of New York. Los Angeles, and 
perhaps other major cities available from 
coast to coast. 

19 In the view of Westinghouse. the 
rapid and unregulated growth of CATV 
in this direction endangers the Commis¬ 
sion's blueprint for television service, as 
set forth In the Sixth Report and Order, 
and will frustrate Commission policy with 
regard to UHF. It has been established. 
Westinghouse claims, that UHF stations 
have a much better chance of success in 
iho major metropolitan areas where the 
opportunity for broad advertising sup¬ 
port exists. Because of the all-channel 
reiver legislation, the growth of UHF 
might be stabilized by the promise of 
Jteadlly increasing audiences but for 
investor uncertainty about the trend of 
CATV. Westinghouse states that if al¬ 
lowed unrestricted growth, CATV will 
wnost certainly impede the development 
of new stations in markets otherwise 
capable of supporting them. 

Westinghouse further states that 
CATV entry into the larger markets will 
undoubtedly have an adverse effect upon 
much of the independent programming 
f*>w presented by stations In those mar- 
and on Wes ting house's own activl- 
ilfv* 5 * n ^dependent program source, 
keeping with the Commission’s policy 
metering diversity of programming 
d<** S \,' Vestln8hoUfle has actively cn- 
ored develop Independent pro- 
•™Hnlng. such as the "PM East and 
IhL .Si seric# * the "Mike Douglas” 
w**' 1™ su?ve Allen Show,” the Civil 
ojv and "That Regis Philbin 

it Programs such as these. 
would ** 8014 10 many 
oi* sla ttons across the Nation, 

manors? by CATV tnto their markets, 
ny of these stations would be unwilling 

the proRram a. Thus, West- 
‘ uses economic base, upon which 


such substantial programming efforts 
necessarily depend, would gradually be 
destroyed by inability to make sufficient 
sales. Assuming a 5-year growth of 
CATV systems in the East on the scale 
established during the last 2 years. West¬ 
inghouse states that the cumulative ad¬ 
verse effect on independent programming 
sources in the larger markets would in¬ 
deed be serious. 

21. Westinghouse contends that Its 
proposal for barring CATV from areas 
which now or in the near future will be 
served by three commercial stations, 
would further the public Interest and 
effect a reasonable accommodation of the 
conflicting interests of the television 
broadcast and CATV industries, in har¬ 
mony with the Commission's policy on 
the development of stations. It urges 
that the millions of Americans through¬ 
out the United States living in areas not 
served by three or more television signals, 
and therefore unable to receive the major 
programming services, should not be 
compelled to wait indefinitely for service. 
CATV can fill the television needs of such 
areas today, and should be allowed to do 
so. since the larger, more densely popu¬ 
lated areas offer more promise for new 
UHF stations in the near future than 
low density areas. While CATV would 
probably have some adverse economic 
impact on existing stations, this Impact 
Is offset in one and two station markets 
by the substantial benefit accruing to the 
public in the additional program choices 
provided by CATV. 1 * No corresponding 
benefit can be demonstrated in three or 
more station markets, where the contri¬ 
bution of CATV is minimal. In such 
markets. CATV can offer the viewing 
public little more than a duplication of 
programming which either has been or 
soon will be available via the local sta¬ 
tions. Moreover, the possible loss to the 
public is much greater because of the 
eroding effect CATV would have on the 
sources of independent programming. 
Accordingly. Westinghouse believes that 
barring CATV from such areas while per¬ 
mitting it to serve all areas not ade¬ 
quately receiving the three major 
programming sources would provide a 
tremendous benefit In terms of increased 
service to millions of Americans, while 
maintaining CATV in its traditional po¬ 
sition as a fill-in service complementary 
to television broadcasting. 

22. Westinghouse strongly urges that 
it Is imperative for the Commission to 
stay immediately the commencement of 
operations by CATVs in those areas 
which now or in the near future will be 
served by three or more commercial sta¬ 
tions pending the adoption of final regu¬ 
lations to this effect. It states that once 
CATV franchises are granted in the 
larger markets and construction is com¬ 
menced pursuant to those grants, the 
Commission will in fact have lost effec¬ 
tive control of television allocations in 
those areas. Should even a small part of 
the ambitious $40-million Philadelphia 


«• WestinghouM would make an exception 
for two station markets where a construction 
permit for a third station has been granted, 
permitting CATV only In the event the third 
station was not on-the-air after a reasonable 
period like 6 months. 


CATV plan be consummated, the practi¬ 
cal and legal difficulties which the Com¬ 
mission would encounter in attempting 
to reverse the situation would be virtually 
insurmountable. Moreover, prompt Com¬ 
mission action is asserted to be essential 
to remove the uncertainty as to the fu¬ 
ture role of CATV which is discouraging 
investment in new UHF facilities. West¬ 
inghouse states that if the Commission 
fails to act within the reasonably near 
future. Westinghouse will be obliged to 
flic '‘protective" applications for CATV 
franchises in those cities it now serves 
through television broadcasting when 
applications are filed by others, even 
though disagreeing in principle that 
these adequately served markets should 
be open to CATV. 

23. (e). The MST petition for rule 
making . The MST petition for compre¬ 
hensive rule making governing all CATV 
systems renews, with some amplification, 
the jurisdictional arguments made by the 
other petitioners. In support of Its re¬ 
quest for prompt rule making action and 
a stay of microwave grants pending the 
adoption of rules, MST urges that 
"CATV's rapidly accelerating movement 
away from its historic and proper role 
as an auxiliary, ‘fill-in* service bringing 
television to areas unable to receive off- 
thc-air broadcast service poses a grave 
threat to the growth of commercial and 
educational UHF television, to the integ¬ 
rity of the nationwide system of televi¬ 
sion allocations and to the continuation, 
improvement and expansion of free, 
competitive, local and area television 
broadcasting generally.” MST states 
that regulation of microwave CATV only, 
and the imposition of carriage and non- 
dupltcation requirements alone, would 
be insufficient to avert the threat. It 
asserts that the present trend of CATV 
development, if unchecked and inade¬ 
quately regulated, would disrupt the 
growth of UHF television and frustrate 
the goals of the all-channel receiver leg¬ 
islation; could lead to the destruction of 
the system of television allocation 
through fractionallzatlon. blacking out 
or impairing local and area broadcasting 
service; and might prove to be the means 
of a gradual transition from advertiser- 
supported free television to pay TV. 
MST urges that CATV must be confined 
to Its proper role as an auxiliary “fill-in” 
service, bringing television service into 
areas which cannot be expected to receive 
off-the-air broadcast service now or in 
the near future; for. CATV can appro¬ 
priately supplement, but must not sup¬ 
plant. television broadcast service. 

24. Accordingly, MST requests the 
Commission to assert jurisdiction over all 
CATV systems without further delay, 
pursuant to its existing authority, and to 
proceed expeditiously towards the adop¬ 
tion of rules which would achieve ade¬ 
quate regulation, since the “longer ac¬ 
tion is delayed, the more serious the im¬ 
pact of CATV, the more uncertain the 
rules of the game and the less effective 
the action.” Pending the adoption of 
rules. MST seeks a stay on microwave 
grants for CATV use. It states: “Such a 
stay is warranted here because of the 
scope of the problem, because conditions 
are changing at a rapid pace and because 
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there are now no Commission rules deal¬ 
ing In any way with CATV except as to 
limited technical matters. Additionally, 
the Commission should put on notice all 
persons who now operate or who propose 
to operate CATV systems that CATV 
operations, whether or not microwave 
relay is used, will be subject to regula¬ 
tion. and that some CATV systems may 
be required to modify or cut back their 
operations.’* * 

25. Specifically, MST requests the 
Commission to initiate rule making of 
general applicability which would: 

(1) Provide appropriate standards to 
govern the technical quality of signals 
distributed by CATV: 

(2) Prevent CATV from duplicating 
within a specified period, the program¬ 
ing of television broadcast stations which 
serve, or which normally would be ex¬ 
pected to serve, the community in ques¬ 
tion. and establish proper classifications 
to determine the circumstances under 
which CATV will not duplicate the pro¬ 
graming of a station; 

(3) Subject to nonduplication require¬ 
ments, require the CATV system to carry 
the signal of any station within the 
Grade B or better contour of which the 
community served by the CATV is lo¬ 
cated; 

(4) Permit a signal to be carried by 
CATV only if the community is located 
within a prescribed signal contour of the 
station carried, or is closer than a speci¬ 
fied distance from the station, or is con¬ 
sistent with a standard combining both 
distance and signal contours; M 

(5) Limit, with respect to television 
and visual material generally. CATV sys¬ 
tems to reception and simultaneous re¬ 
transmission of broadcast signals, with¬ 
out insertions or deletions; 

( 6 ) Require the filing of full Informa¬ 
tion w ith respect to ownership Interests 
in, direct and indirect control of, and 
offlcershlps and directorships in CATV 
facilities. 

Discussion 

26. The above-described petitions raise 
substantial questions of fundamental im¬ 
portance to the Commission's responsi¬ 
bilities under the Communications Act. 
We discuss in Part 1 below the requests 
for Commission action to extend the re¬ 
quirements of Docket Nos. 14895 and 
15233 to all CATV systems, and in Part 
n the additional questions presented by 
petitioners’ requests for other measures. 

PART i 

27. Insofar as petitioners urge that the 
rules governing CATV systems using mi¬ 
crowave should extend to all CATV sys¬ 
tems. we are in agreement. It has al¬ 
ready been determined in the report and 
order in Docket Nos. 14895 and 15233 
that CATV systems should carry local 
stations without duplication. The con¬ 
siderations underlying our conclusion 
that this is necessary in the public inter¬ 
est to avoid unreasonable competitive 
disadvantage and prejudicial effect on 
existing and potential television broad- 


11 la ft policy statement submitted to the 
Commission, MST suggested the Grade B 
contour of the station carried, or a distance 
of 80-90 miles. 
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cast service, apply equally to all CATV 
systems and need no elaboration here. 
The main questions arc therefore (1) 
whether the Commission can appropri¬ 
ately proceed on the basis of its present 
statutory authority and ( 2 ) whether 
there arc any special problems of sub¬ 
stance or procedures inherent In an ex¬ 
tension of the carriage and nonduplica¬ 
tion requirements to non-microwave, or 
so-called "off-the-air" CATV systems. 

28. The Commission's jurisdiction to 
regulate nonmicrowave CATV systems 
under the present provisions of the Com¬ 
munications Act is obviously subject to 
reasonable difference of opinion. We 
have on more than one occasion in the 
past concluded that the Communications 
Act, without amendment, probably would 
not support broad Jurisdiction, though 
not disclaiming Jurisdiction to prevent 
adverse CATV impact on television 
broadcasting” Moreover, we have pre¬ 
viously taken the position that clarifying 
legislation would be appropriate, even 
assuming present Jurisdiction, and have 
recommended such legislation to Con¬ 
gress. While the 86 th Congress gave 
extensive consideration to some of the 
various proposals submitted by the Com¬ 
mission and others, no legislation was 
enacted and bills introduced in subse¬ 
quent Congresses received no action “ 
However, neither the Commission's prior 
pronouncements nor the failure of Con¬ 
gress to act favorably on clarifying pro¬ 
posals is determinative of the legal ques¬ 
tion of the Commission's jurisdiction and 
authority over off-thc-air CATV systems 
under the existing provisions of the 
Communications Act. Helvering v. Clif- 


“See Frontier Broadcasting Co. v. Collier. 
16 Pike & Pitcher, HR. 1005; Report and Or¬ 
der la Docket No. 12443. 26 F.C.C. 403: Dis¬ 
tribution or Television Programs by CATV 
Systems, FCC 62-871. 

*• Following the report and order In Docket 
No. 12443. supra, the Commission recom¬ 
mended that the Congress amend the Com¬ 
munications Act to require CATV systems to 
obtain the consent of the stations whose 
signals they transmit, and to carry the sig¬ 
nal of the local station (without degrada¬ 
tion) upon request. These proposals were 
embodied In 8. 1801 and HR. 6748. intro¬ 
duced In the 86th Congress, including &. 2653 
(providing for the licensing of CATV sys¬ 
tems) and S. 2303 (providing for the Issuance 
of certificates of convenience and necessity). 
The Communications Subcommittee of the 
Senate Committee on Interstate and Foreign 
Commerce held hearings on these bills, and 
several other bUls which Involved CATV sys¬ 
tems. including 8. 1739. & 1741. and 8. 1886. 
On September 8, 1959. the Committee on 
Interstate and Foreign Commerce reported 
favorably on 8. 2653. 8. Kept. 923, 86th 

Cong., 1st sess. In 1960, following 2 days 
of debate on the floor of the 8cnate (106 
Oong. Rec. 10326, 10344, 10407, and 10520), 
S. 2693 was recommitted to the Committee 
on Interstate and Foreign Commerce by one 
vote. 106 Congressional Record 10547. As 
a result, no legislation relating to CATV 
systems was enacted In the 86th Congress. 
In the 87th Congress, the Commission pro¬ 
posed 8. 1044 and HR. 6840, which would 
have expressly authorized the Commission 
to Issue rules for the protection of stations 
providing locally originated television pro¬ 
grams. These bills received no action. The 
Commission proposed no legislation to the 
88th Congress, and no action was taken on 
any bills. 


ford, 309 UB. 311. 337-338; United State 
v. Price, 361 UJB. 304, 310-313; American 
Trucking Assoc, v. United State*, 344 
U. 8 . 298, 314; Carter Mountain Trans¬ 
mission Corp. v. F.C.C., 321 P. 2d 350, 
364 (C.A.D.C.), cert. den. 375 UR. 951 
(1963). 

29. Petitioners have made a htranc 
case In support of present Juri*dlcUoei 
We have carefully reexamined the per- 
tlnent provisions of the Communication! 
Act in light of their arguments and the 
authorities cited. Upon such reconsid¬ 
eration, we conclude, for the reasons *t 
forth in the attached memorandum ai 
to Jurisdiction, that CATV systems art 
engaged in Interstate communication by 
wire to which the provisions of the Com¬ 
munications Act arc applicable < sections 
2(a) and 3(a>, 47 U.S.C. 152(a> and 
153(a)). It would further appear that 
the Commission's statutory powers, par¬ 
ticularly under sections 4(1), 303 <f), 
(h). and (r), include authority to pro¬ 
mulgate necessary and reasonable regu¬ 
lations to carry out the provisions of 
sections 1 and 307(b) of the act and to 
prevent frustration of the regulatory 
scheme by CATV operations, irrespective 
of the use of microwave . 14 

30. For the reasons set forth In thi 
report and order in Docket Nos. 14896 
and 15233, it is desirable to extend the 
requirements there adopted to all CATV 
systems. We have accordingly decided 
to Institute rule making to that effect 
Although no specific rules are appended, 
it is proposed to make the suhstantiTt 
provisions of the rules adopted in Docket 
Nos. 14895 and 15233 applicable to all 
CATV systems. We repeat that two par¬ 
ticular issues are raised—(!) the Com* 
mission's authority to promulgate sock 
rules and <ii) the problems of suhstanm 
or procedure posed by rules goinc to non- 
microwave CATV systems. In the latter 
respect we also point out that we shall 
take into account the experience gaUMa 
or additional information received, ai a 
result of interim operation under the 
revised provisions adopted in Docket Koa 
14895 and 15233, prior to their becamtal 
generally applicable. In this way, ** 
shall be in a position (assumlr favor* 
able resolution of the jurisdictions 
Issue) to promulgate rules affecting w 
CATV systems and fully and fairly im¬ 
plementing the public interest both wu® 
respect to establishment and mainte¬ 
nance of local broadcast service ando# 
provision of multiple television servWJ 
See par. 6, FCC 65—. Issued this dM- 

31. Other matters should be polntw 
up. While we have initially concludes 
that we have Jurisdiction, we would care* 
fully consider comments addressed w 
this aspect. The attached memorandum 
presents the case for Jurisdiction-* 
strong one in our view—and is set oa 


m initially reaching this ooocluiW ** 
have considered the various comments ssj* 
mltted in opposition to the ABC and 
petitions. 

• Since there has been extensive , 

tlon of the matters In Docket No*. 14SW 

15233, a shorter time for filing comment 
reply comments on Part I will theref***. 
scheduled. We are unable to tgr*** 1 
Springfield’s contention that U nmfdlll ^ t u i 
lief Is procedural In nature or to con ~£g 
that summary procedures would be 
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in order to afford the Interested parties 
» full opportunity to direct their com¬ 
ments to that case. Second, we adhere 
to our position that clarifying legislation 
would be desirable* and have no intention 
of bypassing Congressional action In this 
field We are clearly concerned here with 
new and important questions of policy 
and Uw in the communications field. 
That being the case, the Commission 
would welcome <i> a Congressional 
guidance as to policy and (ii) Congres¬ 
sional clarification of our authority, 
which would lay the troublesome Juris¬ 
dictional question at rest. It is our un¬ 
demanding that hearings will shortly 
oommcnce. The information gathered 
in this proceeding will, we think, be of 
assistance to the Congress in Its con¬ 
sideration of the matter. In short, by in¬ 
stituting this proceeding, we shall gather 
essential data, both for the Commission 
and the Conirress, and will have con¬ 
served valuable time and be in a position 
to take final effective action in cither of 
two eventualities: (1) Congress has en¬ 
acted legislation in this field which docs 
not preclude the Commission from pro¬ 
mulgating rules along the lines of those 
adopted in Docket Nos. 14895 and 15233; 
or ( 2 ) no legislation is forthcoming, and 
the comments in the rule making pro¬ 
ceeding lend to the conclusion that the 
Comndssion does have present Jurisdic¬ 
tion to extvnd the substantive provisions 
of the rules adopted In the above dockets 
to all CATV systems, whether or not they 
use microwave facilities. In the latter 
event, we would be remiss in our statu¬ 
tory duties If we had failed to exercise, 
without undue delay, our existing Juris¬ 
diction and authority to promote a pub¬ 
lic interest in this important area. The 
rule making proceeding instituted by this 
Notice will thus be conducted concur¬ 
rently with legislative consideration, with 
Anal Commission decision withheld for 
an appropriate period to afford Congress 
an opportunity to act. 

22. Third, in the event that it is ul- 
Umatcly determined that the Commis¬ 
sion has Jurisdiction over all CATV sys- 
we do not contemplate regulation 
of such matters as CATV rates to sub- 
•wbers. the extent of the service to be 
provided, or the award of CATV fran- 
Apart from the areas in which 
tne Commission has specifically indicated 
concern and until such time as regula- 
wnr measures are proposed, no federal 
wemption is intended. Rather, we view 
our role as one of cooperating with local 
jJ^ohislng Authorities and state regula- 
^.^^l^lons to the maximum extent 
pomible such as by making information 
able to them, consulting with re- 
7** * *1 technical standards for CATV 
operations, etc. 

in Docket New. 14895 and 
... ** ** decided that the public lntcr- 
wrv *<l by some nccommoda- 

r*^w° u ,d juphbjj a CATV sygtem 

thc P r °B<Tuna of a local 
miL.°<!i,i lD . co l^ r wherc tbe station trana- 
ta black and white (report and 
2”. *" ***** Nos. 14895 and 15233. 
det/.m,u!* However, we were unable to 
wteti V further information 

aero ^ exception should apply 
syshSi.K or Aether the CATV 

m 8h0ulcl he required to make a 
No. 82-17 


showing that a certain number or per¬ 
centage of its subscribers possesses color 
receiving sets before color duplication 
would be permitted. Accordingly, com¬ 
ments arc requested as to whether the 
rules should require a threshold show¬ 
ing by the CATV and. if so. what kind 
of showing would be appropriate. 
Whether or not the Commission adopts 
rules going to all CATV systems, the com¬ 
ments received will, in any event, be ap¬ 
plicable to microwave CATV systems. 

34. We will consider in this proceeding 
the question of whether there should be 
some kind of transition period before the 
carriage provisions arc made fully ap¬ 
plicable to microwave and nonmicrow&ve 
CATV systems with limited channel 
capacity. It is contemplated that a ques¬ 
tionnaire will be mailed to every 
known CATV operator In the near future 
seeking specific Information to assist 
in making this determination (see FCC 
65- . par. 161). In the event that any 
CATV operator is inadvertently omitted 
from such distribution, a copy of the 
questionnaire will be supplied upon re¬ 
quest to the Commission. 

35. The proceedings In Docket Nos. 
14895 and 15233 were primarily con¬ 
cerned with commercial rather than edu¬ 
cational television stations <ETV>. 
While the carriage requirements were 
made applicable to educational stations, 
the nonduplication provisions were not, 
since many of the pertinent considera¬ 
tions arc obviously not present in the case 
of ETV. We recognize, however, that the 
carriage requirements alone may not 
be sufficient to promote the sound growth 
of local educational stations. According¬ 
ly, information is requested In this pro¬ 
ceeding as t o th e nature of any further 
problems of ETV arising from CATV op¬ 
erations and what Commission action 
might be appropriate. 

36. Wc arc also interested in such 
questions as whether the carriage and 
nonduplication requirements should be 
extended to protect station-owned trans¬ 
lators, which are located outside the sta¬ 
tion's predicted Grade B contour, so as 
to encourage these off-the-air facilities. 
If protection were to be accorded such 
translator facilities, should the rules be 
along the lines of those adopted for local 
stations or would different provisions be 
more appropriate? Conversely, some of 
the comments In Docket Nos. 14895 and 
15233 suggested that station-owned 
translators should be precluded from 
duplicating the programs of local sta¬ 
tions. Interested persons are Invited to 
address themselves in this proceeding to 
the question of whether there is a prob¬ 
lem warranting action.** 

PART n 

37. The petitions also raise brooder 
questions of substance concerning CATV 
development, both microwave and non- 
microwavc, which were not involved or 
settled in Docket Nos. 14895 and 15233. 
Thus. It is asserted (1) that the trend of 
CATV entry into large population cen- 


* In this connection, comments ore re¬ 

quested on the extent to which networks and 

other program suppliers, through contracts 

or otherwise, affirmatively restrict dupUca- 

Uon by translators. 


ters like Philadelphia and Cleveland 
poses a threat to the development of in¬ 
dependent stations and program sources, 
which will not be averted by the carriage 
and nonduplication requirements and 
which may frustrate the goal of the all¬ 
channel receiver legislation in the com¬ 
munities with the most immediate prom¬ 
ise for new UHF facilities. It is also 
asserted ( 2 > that generalized restrictions 
on the distance the signal of a television 
station may be extended beyond the sta¬ 
tion’s contour are necessary in order to 
prevent the multiplicity of local stations 
contemplated by the Sixth Report and 
Order from being ultimately displaced 
by a CATV "network" distributing the 
New York, Chicago, and Los Angeles sta¬ 
tions nationwide. And it is asserted 
(3) that CATV systems should be re¬ 
quired to select the stations they carry 
in an order of priority determined by the 
distance of each station from the sys¬ 
tem, Le., that the system should carry 
nearer stations in preference to more 
distant ones, so as to avoid "leap-frog¬ 
ging". Next, the petitions raise a ques¬ 
tion (4) as to whether CATV systems 
should be limited to receiving and si¬ 
multaneously retransmitting television 
broadcast signals without addition or 
deletion, or should be subject to sections 
315, 317 and 310 of the Act and various 
Commission policies (e.g.. the "fairness 
doctrine" and concentration of control 
policies). A related question Is presented 
as to the possible development of com¬ 
bined CATV-Pay TV operations and the 
need for regulation to avoid adverse con¬ 
sequences to the free television broadcast 
service. And (5), it appears to the Com¬ 
mission that there are other areas of 
concern. 

38. For the reasons next set forth, we 
believe that inquiry to ascertain the facts 
in each of these areas is w’arranted in the 
public Interest. The Inquiry will develop 
information upon which we can deter¬ 
mine whether rules or legislative propos¬ 
als to the Congress are appropriate. 

(1) Effect on Development or Inde¬ 
pendent (Non-Network) UHF Stations 

39. Of concern to the Commission is 
the mushrooming entry of CATV into 
major centers of population insofar as 
this affects the opportunities for new 
UHF stations. The developing pattern 
of CATV described by petitioners Is con¬ 
firmed by the CATV industry itself as an 
augury of coming events. The largest 
CATV group, HfcB American Corp., re¬ 
cently advised Its stockholders that 
CATV activity in larger cities Is of first 
importance among significant CATV de¬ 
velopments. stating: 

First, and of overriding importance, lx the 
shift of CATV strength to a new locus. The 
centers of the moct Intense CATV develop¬ 
ment now are tho very large cities. In the 
past our attention was focused on the smaller 
markets and In these we reached about 2 
percent of the Nation** television population. 

But today we are In the throes of spirited 
competition for the development of cities 
such as New York, Philadelphia. Cleveland, 
Birmingham. Syracuse, Rochester, Wilming¬ 
ton. Norfolk, the entire State of Connecticut 
and entire counties such sx the 37 cities of 
Camden County, N.J., all of Montgomery 
and Chester County. Pa., etc. Baltimore will 






608 ! 


PROPOSED RULE MAKING 


be the next large U.8. city to receive multiple 
CATV franchise applications 

The competition for CATV franchises Is 
unparalled In the history of American com¬ 
munications. It exceeds even the pell-mell 
scramble for television broadcasting permits 
that occurred throughout the United States 
In the first few months after the long tele¬ 
vision freeze in the late forties and fifties. 
We learn that new CATV systems are being 
sought or authorized at the rate of one a 
day. It is reported that at the end of 1964. 
700 cities throughout the Nation were enter¬ 
taining CATV proposals 

In virtually every instance these author¬ 
isations are fought for In intensively com¬ 
petitive proceedings before local governing 
bodies. The applicants represent a cross 
section of the most prominent companies in 
the Nation. For example. In Philadelphia 
they include the Philadelphia Bulletin. 
Btorer Broadcasting* the Philadelphia In¬ 
quirer-Triangle-An nenberg interests, a num¬ 
ber of well financed influential local groups 
and a sprinkling of large CATV organizations. 

40. The shift in the locus of CATV ac¬ 
tivities to the larger cities is cause for 
concern as to the effect on UHF and the 
stated goal of Congress in enacting the 
all-channel receiver legislation to make 
"provision for at least four commercial 
stations in all large centers of popula¬ 
tion" < H. Rept. No. 1559. 87th Cong.. 2d 
sess., p. 3). The following are the un¬ 
derlying Congressional and Commission 
policy considerations as to development 
of the UHF: 

41. (i) Congress has only recently re¬ 
affirmed the goal of "an effective na¬ 
tional television'' system through use of 
the UHF channels <id„ p. 6; see also p, 
3i. As the first Item In such an effec¬ 
tive television system. Congress listed the 
need "for at least four commercial sta¬ 
tions in all large centers of population" 
(id. at p. 3). Such a fourth station 
might make possible a fourth national 
network or the formation of FM-typc 
"networks'* In television, thus bringing 
added diversity to the field. Or. as both 
House and Senate reports stress, such a 
station might be "available particularly 
for local programming and self-expres¬ 
sion • • •"—an Important need In many 
markets "because all of the available 
stations are network affiliates" <H. Kept,, 
p. 3; 8. Rept. No. 1526. 87th Cong.. 2d 
sess.. p. 4). In short, the fourth com¬ 
mercial station is important both to 
make our system "truly competitive on 
a national scale" (H. Rept. p. 3) and to 
further better local service. 

42. <11 > Congress has also determined 
that the way to achieve the above goal is 
through effective use of UHF channels, 
since most large centers of population 
now have three full network stations 
and no unoccupied VHF frequencies. 
While Congress was generally aware of 
CATV <e.g.. the same Senate Committee 
which considered the all-channcl tele¬ 
vision receiver law in 1962 had held ex¬ 
tensive hearings on CATV in 1959). it 
stated Its view that all-channel receiver 
legislation, because it would develop 
UHF. "Is not only the best but the only 
practicable way of achieving an ade¬ 
quate commercial and educational sys¬ 
tem in the United States" <H. Rept. at 
p 4: S. Rept. at p. 7). It therefore en¬ 
acted tills "unique" all-channel set legis¬ 
lation. stating the increased price which 
the consumer will have to pay, at least 


initially, for all-channel sets “will be 
well worth the cost If this is the only way 
in which the American people can be as¬ 
sured of the benefits of television sendee 
to the fullest degree" (H. Rept. at pp. 
8-9). Since the sale of television sets 
now exceeds 9.000.000 a year, the Amer¬ 
ican people are now paying those costs, 
in the substantial amount of many mil¬ 
lions each year. 

43. (Hi) There is every present indi¬ 
cation that the all-channel set require¬ 
ment is having its desired effect, and that 
the legislative goal is In the process of 
being realised. There has been greatly 
increased interest in UHF, with many 
applications filed—preponderantly for 
the larger cities. See chart below (Ap¬ 
pendix A) showing the markets with no 
commercial UHF station on the air but 
with commercial UHF construction per¬ 
mits granted and/or commercial UHF 
channels applied for. But as Congress 
noted in 1962. the all-channcl law will 
not smooth the road for the UHF broad¬ 
caster overnight; rather, "Substantial 
time will have to elapse • • • before a 
large majority of the public becomes 
equjpped with all-channel receivers" 
(H. Rept.. at p. 7; S. Rept., at p. 6). 

44. (iv> The Commission also has 
noted that UHF stations face consider¬ 
able obstacles during this crucial period. 
UHF must overcome the psychological 
factor of its previous failure in inter¬ 
mixed markets. Further, apart from in¬ 
termixture and the initial limitation on 
audience pending set conversion or turn¬ 
over, independent UHF stations In these 
cities will compete with three network 
affiliates for audience attention without 
having the advantage of the attraction 
of the popular network programming. 
The Commission therefore has stressed 
that it will not now take action which 
would be inconsistent with the Congres¬ 
sional goal and which might jeopardize 
the “investment in all-channel receiv¬ 
ers" <H. Rept., at p. 8) which has been 
asked of the American public. 

45. The question before the Commis¬ 
sion is what Is the effect of CATV entry 
into the large markets upon the realiza¬ 
tion of the above goals for UHF. The 
problem is perhaps best pointed up by 
consideration of a specific case—Phila¬ 
delphia. That city is a prime example of 
a potential UHF activity, with two UHF 
independent stations scheduled to go on 
the air in mid-1965. But Philadelphia 
is also a prime example of CATV activi¬ 
ties, with the CATV applicants in Phila¬ 
delphia proposing to carry the New York 
independents. The Philadelphia UHF 
stations, in competing with three net¬ 
work VHF stations, will be relying solely 
upon reaching an audience interested in 
Independent (non-network) program¬ 
ming. Since the local competition is not 
only VHF but enjoys the advantage of 
popular network programming, unex¬ 
pected fractionalizatlon of the audience 
Interested in independent programming 
could be particularly harmful to these 
independent stations. 11 And, the CATV 


tT Moreover, the nondupllcatlon time period 
prescribed in Docket Nos. 14895 and 15233 U 
geared largely to the schedule of network 
program distribution, on the premise that 
network alBUates will have a reasonable 


will be doing Just that—bringing in three 
New York stations which also direct their 
efforts to the audience Interested in in- 
dependent programming. The cmciii 
question is thus whether the result wta 
be that New York independent'? will, to 
effect, be replacing Philadelphia UHF in¬ 
dependents. with a concomitant loss of 
local service or the other adv&nUgd 
noted in par. 41. 

46. The Commission needs further In¬ 
formation with respect to that question 
before reaching a conclusion On the 
one hand, it is urged that CATV system* 
in Philadelphia or similar large cities will 
remain relatively small and do not po« 
any significant threat to the legislative 
goal noted in par. 41. Sec. eg. Sekfca 
Report, pp. 84-86. Indeed. It is urged 
that the CATV system will benefit the 
new UHF operation by bringing the UHF 
station's signal into homes which do not 
yet have all-channcl receiver sets or 
where UHF reception might otherwise be 
difficult.*• There are. however, Indica¬ 
tions running counter to the claim thii 
CATV operations will have relatively 
little Impact. Consider, for example, the 
extensive nature of the CATV operation 
proposed in some of the large citia (to 
Philadelphia, we are told that a 40 
million dollar CATV Investment Ls con¬ 
templated ). And. generally, the spirited 
competition for CATV franchises in ma¬ 
jor cities by well-financed groups would 
appear to reflect the confidence of the 
CATV applicants in their success.** 

47. It may be. after development and 
study of the facts and consideration cf 
the arguments of interested persons, tort 
the problem will appear less serious or 
take on new aspects. Or, it may be that 
CATV systems should not enter uwfcrti 
like Philadelphia for a period of four or 
five years—roughly the length of tin* 
remaining, which Congress specified si 
necessary in order to permit the sub* 
stantial effects of the all-channel sd 
law to be felt <i.e., to permit UHF in¬ 
dependent stations to gain a proper foot* 
hold). We need further Information be- 


opportunity for viable operation if tod* 
popular network programming Is not labjert 
to CATV duplication. The prohibit** 
against duplication 15 days beforr or xftff 
the local broadcast will provide only psrtbi 
relief, at best, to independent stations. 
rely on non-network programming tort » 
not presented simultaneously, or newly ^ 
nationwide. 

“ We note, however. In oonnecuon *ttojw 
Philadelphia example which we hare 
pursuing above, that the franchise 
don of Jerrold Corp. In Philadelphia aejs 
not propose to carry the Philadelphia ub 
stations on the CATV system, until 
time as it might convert from a 12 -chrt** 
tp a 20-channel system . 

We also note. In this regard that •* 
Selden Report (pp 85-6) does not caotiou 
the likelihood that the Philadelphia ftUtlkI L. 
which would be attracted to the 
ming of the New York Independent rtrtic® 
la the very heart of the audience at 
any independent Philadelphia UHF 
must aim. Instead. It Is assumed tort 
potential Philadelphia audience for N* . 
independent stations is like any other pan 
the Philadelphia audience, from the *** 
point of Philadelphia Independent 
This assumption, we think, raises a quf* 
aa to the correctness of the 
reached in the report. 
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fore reaching a decision and, for that 
reason, are initiating this inquiry. For, 
vt do know that we would be wholly 
remis* * in our responsibilities if we 
ignored the problem—and simply per¬ 
mitted events to occur (indeed, often 
with the aid of our authorizations in the 
microwave- services) which might loop¬ 
ed!*; the Congressional goals Just set, 
and the ••aivestmeni in all-channel re¬ 
ceivers* ’ which the public Is now making, 
ir such seals are to be changed, that is a 
matter for Congress (with our task to 
collect the facts and make appropriate 
rccommen'i.itions) - 

4 $ Accordingly, inquiry is Warranted 
to determine the conditions under which 
CATV should be permitted to operate in 
areas with potential for Independent sta¬ 
tions. Such areas include not only com¬ 
munities with four or more commercial 
channel assignments but also those areas 
where any new station would rely very 
substantially upon independent pro- 
gnunmmK sources because of overshad¬ 
owing by three network services from 
nearby communities. Since we have no 
preconceived views as to the role of 
CATV in these areas or what conditions 
might be appropriate, comments fur¬ 
nishing full information as to pertinent 
factors and suggesting possible measures 
for achicvtnfi a reasonable accommoda¬ 
tion are invited from all interested per¬ 
sons, As a .starting point, comments are 
requested on the measures and proposals 
urged by petitioners in this respect. 

49 While the proceeding is under way. 
we shall carefully examine applications 
coming before us which Involve the above 
problem. This means that pending the 
outcome of this proceeding, applications 
for mlcrowuve facilities to be used to re¬ 
lay the signal of any television station to 
a CATV system In a community with four 
or more commercial channel assignments 
and three or more stations in operation 
(or with at least two stations in opera¬ 
tion and one or more stations authorized 
or applied for) must be accompanied by 
a clear and full showing that in the par¬ 
ticular circumstances a grant would not 
pose & substantial threat to the develop¬ 
ment of independent UHF service In the 
*rea. A like showing must be made in 
applications for microwave facilities to 
***** a CATV system In a community 
*here, because of its proximity to an¬ 
other community (or communities) hav¬ 
ing three or more existing commercial 
ttaUons <e.g, within the Grade B con¬ 
tour of such three or more commercial 
n*tton&>, any new UHF television sta- 
would be independent In operation. 

50 ^ foregoing takes up the Com¬ 
missions concern and course of action 
** to microwave applications coming be¬ 
fore it during the interim period while 
me proceeding is under way* The same 
concern is applicable, whether or not 
Jne CATV proposes to employ microwave 
acuities, to situations where there Is 
Proposed large-scale CATV operations in 

deriv e token Into account, in our 

that 10 lhli totorlm policy, the fact 

^ to whtc h toe policy will bo 
10 do ***** * significant amount 
VHP wnrtc# * with additional new 

ar *r*lce in the oftiig. 
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major cities with burgeoning UHF inde¬ 
pendent development. Indeed, wc note 
that the large-scale CATV operations 
proposed for Philadelphia do not make 
use of microwave facilities. We there¬ 
fore request comments on what Interim 
course of action, if any. may be appro¬ 
priately followed by the Commission in 
this respect.* Since the matter is of 
such short-term nature <i.e., pending 
resolution of the proceedings). the short¬ 
er time period for comments and reply 
comments applicable to Part I of the 
notice shall govern, and wc will reach 
an early determination (sec par. 30). In 
order to be in a position to take defini¬ 
tive action, if appropriate, we specifically 
invite comment on whether the foregoing 
course of action as to applications be- 
for the Commission should be extended to 
the nonmicrowave CATV system in the 
same type of situation (e.g., through a 
rule which would prohibit the extension 
of the signal of any television station 
beyond its Grade B contour into a com¬ 
munity with the situation described 
above (par. 49), without there having 
been a clear and compelling showing that 
in the particular circumstances there is 
no threat to the development or mainte¬ 
nance of independent UHF service in the 
community). This is also one of the 
matters which we shall bring to the at¬ 
tention of the Congress. Finally, we be¬ 
lieve that franchising authorities will 
give due regard to the fact that the 
matter is thus under Commission con¬ 
sideration. 


( 2 ) 


Generalized Restrictions on CATV 
Extension or Station Signals 

51. Both the ABC and the AMST pe¬ 
titions urge that more general action is 
necessary to prevent fractlonallzation of 
audience and potential damage to the 
nationwide system of television broad¬ 
casting through a multiplicity of local 
stations contemplated by our allocations 
scheme. Accordingly, they propose gen¬ 
eral limitations upon a CATV's ability to 
extend the service area of any station— 
either in terms of distance from the sta¬ 
tion or of a specified signal contour or 
some combination of the two* The 
Issue is particularly raised whether the 
extension—perhaps for hundreds of 
miles—of the service of a powerful sta¬ 
tion operating in a very large market 
(and thus able to devote more resources 
to obtaining programming) may have an 
especially adverse Impact upon the de¬ 
velopment or maintenance of the local 
stations contemplated by the allocations 
scheme. 

52. We have reached no conclusion 
that broad scale restrictions along these 
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lines are warranted." Rather, os a port 
of our general inquiry, we invite com¬ 
ments directed to the proposals. 

(3) "Leapfrogging" 

53. Petitioners’ assertions concerning 
the so-called "leapfrogging** * * issue (i.e., 
the distribution by the CATV system of 
distant signals In preference to signals of 
Buttons located much closer to the sys¬ 
tem) also raise a matter of future im¬ 
portance. Again we have reached no 
conclusion on this Issue and would simply 
have the interested parties address 
themselves to It. both as to the facts and 
to pertinent policy considerations (and 
also the proposals which have been ad¬ 
vanced by parties such as AMST in this 
respect). Thus, docs it promote ‘the 
larger and more effective use of radio in 
the public interest" (section 303(g)) if 
the closer signals are carried (on the 
ground that carriage of such signals 
would bring a programming service more 
likely to come closer to meeting the 
CATV community's interests than those 
from a distant State) ? Is such carriage 
called for in the public interest in order 
to extend the service area of UHF sta¬ 
tions or VHP stations serving sparsely 
populated areas—and thus enhance, to 
some extent, their chances of successful 
operation and their ability to serve fully 
the needs and Interests of these areas? * 
If a policy along the foregoing lines were 
to be adopted, should it be accompanied 
by a concomitant duty, on the part of 
the sUtion carried, to provide some 
amount of programming of particular 
interest to the people in the CATV’s 
community? Cf. Petersburg Television 
Corp„ 10 Pike It Fischer. R.R. 567. 584J- 
584q: NT A. 22 Pike & Fischer. RH. 213. 
295. What kinds of disruption or other 
problems would such a requirement pose 
for CATV systems? If "leapfrogging" 
rules were adopted. Is there a probability 
that the CATV, in order to meet the rules 
and still bring in desired distant signals, 
may distribute so many signals that the 
fracUonalization of the audience aspect 
becomes much more serious (in the event 
there are local stations being carried 
pursuant to the requirements of the rules 
adopted in Docket Nos. 14895 and 15233) ? 
These questions by no means exhaust 
the list of pertinent considerations to 
which wc hope the interested parties will 
address themselves.* 


»Such comment a may discuss the Juris¬ 
dictional as well os the policy considerations 
in any particular course oC action. 

* We note In this connection that plans 
are on the drawing board for a CATV system 
capacity of 20 channels. Interested persona 
may wish to address themselves to the ques¬ 
tion of what effect CATV operations of this 
or s similar nature might have on local sta¬ 

tions In terms of fractional Isa tlon of audi¬ 

ence. and whether some limitation as to the 

number of signals carried should be con¬ 

sidered. 


•* Certainly, we have not concluded that 
there should be restrictions which might pre¬ 
vent areas now without the benefit of the 
basic services of the three national networks 
from ever obtaining those benefits. But 
here we note that AMST would sppear to 
urge exceptions to the general restrictions it 
proposes where a CATV makes a showing of 
public need for its service. 

M ln this connection, we note our discus¬ 
sion In the report and order in Docket Nos. 
14895 and 15233, par. 69, as to increased 
awareness by rating services and advertisers 
of CATV penetration and CATV extension of 
a station Vi service. 

» We do not believe It necessary or appro¬ 
priate. pending resolution of thia issue, to 
hold up alt applications for microwave fa¬ 
cilities to relay television signals to CATV 
systems. Rather, parties may bring public 
Interest considerations pertinent to this issue 
to our attention In connection with specific 
applications, and we ourselves shall examine 
such applications with this Issue in mind. 
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(4) Program Origination or Alteration 

by CATV; Pay-TV or Combined 

CATV-Pay-TV Operations 

54. A fourth area of concern Is the 
question of program origination or al¬ 
teration by CATV. There was some 
indication In Docket Nos. 14895 and 
15233 that CATV systems may be origi¬ 
nating advertising material in some In¬ 
stances and deleting advertising from 
tile station signals carried. We believe 
that inquiry is appropriate to determine 
whether CATV systems should be subject 
to the provisions of sections 315 and 317 
of the Communications Act and to a re¬ 
quirement that there be no deletion of 
the station identification announcement 
of any signals carried. 

55. A related question is presented by 
the assertion of some of the petitioners 
that CATV might become a vehicle of 
Pay-TV or combined CATV-Pay-TV op¬ 
erations. They express a fear that the 
end result of such operations might be 
to siphon off top attractions from free 
television, if the fees obtained from 
large-scale CATV operations should en¬ 
able CATV operators to outbid television 
broadcast stations in the program supply 
market, or that it might prove to be the 
means of a gradual transition from ad¬ 
vertiser-supported free television to Pay- 
TV generally. It is further urged that 
CATV systems should not be permitted 
to use the distribution of free television 
signals as a base for engaging in Pay-TV 
operations. We have been advised of 
at least one instance where a CATV sys¬ 
tem has devoted a channel on the cable 
exclusively to the presentation of its own 
programming (both CATV originated 
local programs and Alms acquired from 
others >. 

56. The possible impact of subscrip¬ 
tion television on free television broad¬ 
cast service has been a continuing sub¬ 
ject of Commission and Congressional 
concern. See Third Report on Sub¬ 
scription Television. 26 P.C.C. 265; Con¬ 
necticut Committee Against Pay TV v. 
Federal Communications Commission. 
301 F. 2d 835 <CAX>.C.), cert. den. 371 
U.S. 816. In light of that concern, com¬ 
ments are requested on the feasibility or 
desirability of Pay-TV operations by 
CATV, whether any conditions would be 
required for the protection of the public 
interest In free television, and what con¬ 
ditions might be appropriate.** 

57. In short, comments are requested 
as to whether CATV systems should be 
limited to simultaneous distribution of 
station signals without additions or de¬ 
letions. or whether there should be no 
limitation on program origination by the 
CATV, or whether some intermediate 
position would be appropriate. The 
Commission has reached no conclusions 
In this area, and requests comments on 
ail facets of the question. For example, 
in addition to the two basic issues posed 
above (Lc„ complete restriction or com¬ 
plete freedom as to program origina¬ 
tion). there are intermediate issues 


“ This proceeding U In no way intended 
to be concerned with, or to affect, the ques¬ 
tion of whether there is a property right in 
the broadcast signals carried by CATV sys¬ 
tems (seeFCC 65 .par. 159), 
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where comment might be helpful. Thus, 
comments are invited on the question 
of whether any such prohibition against 
CATV program and advertising origina¬ 
tion should apply only where the CATV 
Is operating in an area served by one or 
more television broadcast stations. In 
the absence of any local station, would 
the public interest be served if the CATV 
were not only permitted, but even en¬ 
couraged. to serve the community by 
providing an outlet for local self-expres¬ 
sion? Where there Is but one local sta¬ 
tion. should the CATV be barred from 
carrying advertising but permitted and 
encouraged to present local program¬ 
ming. particularly In the news and public 
affairs field (on the ground that such 
local programming provides a needed 
diversity in a monopoly situation, and 
poses no threat to the viability of the 
local station)? 

58. Some of the foregoing matters may 
be appropriate for Commission rulemak¬ 
ing (e.g., the section 315, section 317, 
or station identification requirements), 
while others may call for Congressional 
consideration and resolution. Again, we 
think that as a matter of "first things 
first.” we should gamer the facts and 
pertinent considerations. 

( 5 > Other Areas or Concern 

59. In view of the interest engendered 
concerning ownership and control of 
CATV systems, comments are requested 
on the proposals of petitioners with re¬ 
spect to the regular Aling of information 
as to CATV ownership, control and man¬ 
agement (see particularly the Boise and 
AMST petitions > . Would it be appropri¬ 
ate to require the periodic filing of other 
information, such as the location of the 
CATV system, the number of subscribers, 
the signals carried, and the extent of 
program origination, if any? While 
much useful Information was gathered 
in connection with Docket Nos. 14895 and 
15233. the statistics will soon be out-of- 
date in a rapidly changing CATV field. 
Moreover, the questionnaire discussed in 
paragraph 34 above is occasioned by a 
lack of specific information with respect 
to each CATV system. It appears to us 
that it might be more efficient and serve 
the convenience of interested persona, as 
well as the Commission, if pertinent in¬ 
formation were regularly supplied by 
each CATV operator on a current basis. 

60. The general matter of cross-owner¬ 
ship of CATV systems and broadcast fa¬ 
cilities is being pursued separately In 
Docket No. 15415. Interested persons 
are nevertheless Invited to address them¬ 
selves iA this proceeding to those aspects 
of the cross-ownership question which 
may be pertinent to the overall policy 
questions raised here. For example, 
there is the question of whether grants 
for translator facilities or local stations 
should be made to CATV systems in 
communities w'hich have no off-the-air 
television service where there is no im¬ 
minent likelihood of an independent ap¬ 
plicant. In other words, would the pub¬ 
lic interest be served by permitting, or 
even encouraging. CATV systems to pro¬ 
vide an off-the-alr service to areas which 
would otherwise have none? Should a 
similar policy be followed to provide a 


second off-the-air service, or would cros*. 
ownership afford the CATV licensee an 
unfair competitive advantage over the 
independent licensee? (Sec, FCC 65- 
pars. 91. 134.) 

61. Another area of great Interest to 
the Commission is the proposal in Dr 
Seiden's Report that rulemaklr.- action 
should be taken to afford potential and 
existing stations a sufficiently large serv¬ 
ice area to withstand CATV penetration. 
This proposal is set out in detail at pt*c$ 
7, 89-90 of the report and will not. there¬ 
fore. be repeated here. Comments art 
requested as to the feasibility and mertti 
of the proposal and the most appropriate 
way of Implementing it. More generally, 
we are of the opinion that all of our rules 
and policies should be reexamlm d to ttt 
if they are holding back or encouraging 
a variety of off-thc-alr services In this 
connection, there is pending a proposal 
to facilitate the use of translators on al¬ 
located channels (FCC 65-129, Docket 
No. 15858». 

62. Some of the petitioners have urged 
the Commission to establish appropriate 
technical standards to govern the opera¬ 
tion of CATV systems; e.g., with respect 
to the technical quality of signals at¬ 
tributed by CATV. It appears to us that 
the matter of technical standards war¬ 
rants inquiry. As a starting point, com¬ 
ments are requested on the proim&als of 
petitioners (see RM-636 filed by Spring* 
field, p. 6. footnote 6 above, and the pro¬ 
posal of AMST. p. 12, par. 25(b above). 

63. The foregoing discussion has been 
directed toward CATV operations vis-i- 
vis television broadcast facilities. It hai 
been brought to our attention that i 
standard broadcast or FM radio station 
might face serious audience fraction*!- 
ization if a CATV system were to bring i 
number of competing aural signal* to lti 
subscribers. Accordingly, comments art 
requested as to whether any serious prob¬ 
lem exists, or Is likely to exist. In thk 
area and. If so, the nature of any regu¬ 
latory measures which might be appro¬ 
priate to govern the distribution of aural 
signals by CATV. 

64. In sum, inquiry to ascertain the 
facts and appropriate policies in cacn 
of these areas is warranted in the pubuc 
interest. Nor do we mean to rcstrw 
comments just to the above area*, 
sons may. of course, point up other 
facets of this overall problem where 
remedial action may be appropriate (e* 
whether our policies with respect to other 
auxiliary services, such as translators ot 
satellites, should be modified). The W- 
formation developed might be ustfwj® 
the legislative consideration of CM 
and would assist the Commission in m**- 
ing recommendations to the Con#re» 
Moreover, a sufficient basis has 
shown to establish that additional rti 
may be required for adequate protea 
of the public interest and the 
scheme. In the absence of 
formation, we do not have a 8011,1(1 
for specific rule proposals. However, 
order to be in a position to take any 
making action found appropriate 
conclusion of this proceeding. w]^ 
conducting new proceedings. ron ) n V ti . 
are requested on the proposals ol j* 
tloners and the additional matters 
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cated above. Counterproposals as to 
possible alternative measures are also 
Invited, we stress, however, that the 
main thrust of this proceeding is to 
lather the facts and to obtain the com¬ 
ments of the parties on the pertinent 
policy considerations. A further notice 
mil in all likelihood be issued to afford 
an opportunity for comment on the 
specific rule proposals of the Commission. 

05 The inquiry and proposed rule 
Bikini' are directed toward all CATV 
systems The questions raised by peti¬ 
tioners or indicated by the Commission 
are pertinent to our responsibilities in 
licensing microwave facilities for CATV 
use, whether or not rules governing all 
CATV systems are ultimately adopted. 
Consideration of nonmicrowave CATV 
system* Is included in order to conserve 
time and to avoid the necessity for a 
second proceeding, particularly in the 
event that no legislation Is forthcoming 
and the comments in this proceeding 
confirm our initial conclusion that the 
OommL&s'cn has present Jurisdiction over 
all CATV systems. Moreover, we believe 
it appropriate, as requested by one of 
petitioners, to put all persons who now 
operate or who propose to operate CATV 
systems on notice that CATV operations 
may be subject to Commission regula¬ 
tion of the nature indicated, whether 
microwave is used or not. All Commis¬ 
sion actions taken during the pendency 
of this proceeding will, of course, be sub¬ 
ject to the outcome of the proceeding 
fluid any rules adopted will be made 
appropriately applicable, such as at 
license renewal time. 

66 . Accordingly, there is instituted 
herewith pursuant to the provisions of 
section 403 of the Communications Act. 
an Inquiry into the foregoing matters. 
Authority for the rulemaking proceeding 
Instiluted herein Is contained in sections 
2, 3,4<i), 303. 307. 308. 309. 310, 315. and 
317 of the Communications Act of 1934. 
m amended. 

67. All interested persons are invited to 
file written comments on the rule amond- 
®«*t3 proposed in Part I. and on par. 
50. on or before June 25. 1965. and reply 
jomments on or before July 26. 1965. 
Comments on the Inquiry and proposed 
rule making In Part IT may be filed on or 
before August 27. 1965, with reply com¬ 
ments due on or before October 25. 1965. 
In reaching its decision In this matter, 
the Commission may also take into ac¬ 
count any other relevant Information 
wore it. in addition to the comments 
invited by this notice. 

68 . After study of the comments, the 
^®mt*sion may, by subsequent order, 
specify a number of days for the presen¬ 
tation of oral argument on these impor¬ 
tant matters. It is also contemplated 

oral testimony may be solicited, and 
PProprlate orders specifying the nature 
ana time may be Issued at a later date. 

cr comments have been received, the 
^mission may well spin-off portions of 
r :5 ruJe coking for early decision, since 
BidPi r 0 f° rtlons may rCi * ulr * lengthy con- 


* ^ ,l ftcc <>rdance with the provi&ic 
rwnUfi ° f thc Com niis5ian # s rules a 
an ori ^ and 15 copies 
Comni *nts, replies, pleadings, brie 


or other documents filed in this proceed¬ 
ing shall be furnished the Commission. 

70. In light of the foregoing: It is or - 
fared. That the various requests mode 
in the pleadings filed by American Broad¬ 
casting Co. Springfield Television 
Broadcasting Corp. Boise Valley Broad¬ 
casters. Inc.. Westing house Broadcast¬ 
ing Co.. Inc., Association of Maximum 
8 ervice Tclccastcrs, Inc.. Capital Cities 
Broadcasting Corp., Taft Broadcasting 


Co., and National Community Television 
Association. Inc., are granted in part, to 
the extent reflected In this notice, and 
arc otherwise denied. 

Adopted: April 22.1963. 

Released: April 23,1965. 

Federal Communications 
Commission * 
lSEAL1 BEN P. WAPLE, 

Secretary. 
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* A permittee has row on the air since Jan. 1,I9W. 

> There is also a CM’, lor a rowxnrrctal Vli F station. 


Appendix B 

COMMISSION** MEMORANDUM ON ITS JURISDIC¬ 
TION AND AUTUOamr 

Section 1 of thc Communications Act (47 
TJ.S.C. 181) state* that the purpose of the 
act la the regulation of Interstate and for¬ 
eign commerce In communication by wire and 
radio, and that to efficiently achieve this 
purpose, authority over such commerce la 
centralized in the Commission. Section 2 
(47 UJ8.C. 152) state® that tho "provisions of 
this Act" shall apply to "all interstate com¬ 
munication by wire or radio • • • and to 
ail persona engaged within tho United 
States tn such communication. • • •" 
These terms are defined In section 3 of the 
act. Section 3(a) defines wire communica¬ 
tion as the "transmission of • • • pic¬ 
tures. and sounds of all kinds by aid of wire, 
cable, or other like connection between the 
points of origin and reception of such trans¬ 
mission. including all instrumentalities, fa¬ 
cilities, apparatus, and services (among other 
things, the receipt, forwarding, and delivery 
of communications) incidental to such trans¬ 
mission," Section 3(b) defines communica¬ 
tion by radio as the "tra n s mi s si on by ra¬ 
dio of • • • pictures, and sounds of all 
kinds, including all Instrumentalities, fa- 

»Statements of Commissioners Bartley 
and Locvlnger concurring In part and dis¬ 
senting tn part filed as part of original docu¬ 
ment. 


cUitles. apparatus, and services (among other 
things, the receipt, forwarding, and delivery 
of communications) incidental to such 
transmission." 

From the plain language of these defini¬ 
tions. there would seem to be no question but 
that CATV systems are engaged In interstate 
communications by wire or radio. They 
transmit "pictures, and sounds • • • by aid 
of wire" and are "instrumentalities • • • 
(used for| • • • thc receipt, forwarding, 
and delivery of communications • • • in¬ 
cidental to such transmission.** and hence 
fall within tho definition of wire communi¬ 
cation under section 3(a).’ Moreover, CATV 
systems constitute interstate communication 
by wire, since they form a connecting link 
in tho chain of communication between the 
point of origin (the transmitting station) 
and reception by the viewing pubUe (tho 
CATV subscriber)—a chain which "Is now 
well established • • • as interstate com¬ 
munication " Capital City Telephone Co., 
3 FCC 180. 193 (citing Federal Radio Com- 


1 It can be argued that CATV systems, in 
receiving, forwarding, and delivering the sta¬ 
tion's signal to the viewing public, are the 
Instrumentalities incidental to thc trans¬ 
mission of the signal and hence fall within 
the definition of "communication by radio" 
In sec. 3(b). However. It Is unnecessary to 
consider this argument In view of the dis¬ 
cussion above as to section 3(a) and the 
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PROPOSED RULE MAKING 


mission v. Nelson Bros, Bond & Mortgage Co., 
289 UB. 208) ,* The Inw U clear that the mere 
location of communication facilities wholly 
within one state does not establish that the 
communication service rendered over such 
facilities Is an Intrastate service, and that a 
communications service can be Interstate or 
foreign in nature and subject to the Com¬ 
mission's Jurisdiction even though all the 
facilities are located within the confines of 
one slate. California Interstate Telephone 
Company y. FC.C.. 328 F. 2d 556 (C.AD.C.); 
Word v. Northern Ohio Telephone Co., 300 
F. 2d 816 (CA. 6), cert. den. 371 U.S. 820; 
Pacific Telatronlcs, Inc., FCC 64-1180, 4 U R 
2d 145 (1964). CATV systems are extensions 
of tile Interstate service of the television 
broadcast stations whose signals they curry. 
Clarksburg Publishing Co., v. FC.C., 225 F. 
2d 511. 517 (C.A.DC.), and hence constitute 
"interstate communication by wire" to which 
the provisions of the Act are applicable (sec. 
2(a). 3(a)). See American Trucking Asso¬ 
ciation v. United Slates. 344 03. 298. 311* 

With respect to the Commission's author¬ 
ity to adopt the rules proposed In the notice 
of inquiry and proposed rule making; he, 
the "provisions of ltbe| Act" that are to be 
applied to CATV systems, there axe the fol¬ 
lowing sections: Sections 1.4(1). 303 (f). (h). 
(p), and (r), 307(b). 315. 317, and 508. But 
the crucial sections would appear to be 1. 
307(b). 4(1), and 303 (f), <h). and (r). As 
the notice and the report and order in Docket 
Nos 14895 and 15233 make clear, the exist¬ 
ence and growth of CATV systems threaten 
to Impede realization of the Commission's 
television assignment plan and policies under 
section 1 and 307(b) (Ij#^ the Sixth Report 
and Order). * * 3 4 * See Carter Mountain Trans¬ 
mission Carp. Y. F.C.C., 321 F 2d 369 
(C.AD.C,). cert den. 375 UA 951 (1063). 
The Commission has authority under sections 
4(1). 303(f), 303(h). and 303(r) to: 

Perform any and all acts, make such rules 
and regulations and Issue such orders, not 
inconsistent with this Act. as may be neces¬ 
sary in the execution of Its functions (4(1)); 

Make such regulations not Inconsistent 
with law as It may deem necessary to pre¬ 
vent Interference between stations and to 
carry out the provisions of this Act • • • 
(303(f)); 

Establish areas or zones to be served by any 
station (303(h)); 

Make such rules and regulations and pre¬ 
scribe such restrictions and conditions, not 
inconsistent with law. as may be necessary 
to carry out the provisions of this Act • • • 
<303(r)) .■ 


scope of the Commission's proposals. Since 
CATV operations clearly fall within sec. 3(a) 
and or sec. 3(b), a determination of their 
precise status Is not essential to the question 
of the Commission's Jurisdiction to proceed 
as proposed In the notice of inquiry and 
proposed rule making. 

* Congressional approval of the Capital City 
doctrine was expressed In connection with 
the I960 amendment to sec. 202(b). See 105 
Cong. Rec. at 6256. 

•It Is. we believe, significant that In sus¬ 
taining the Jurisdiction of the Interstate 
Commerce Commission in American Truck¬ 
ing the Supreme Court relied solely upon 
provisions of the Motor Carrier Act that are, 
tn the circumstances analogous to secs 2 and 

3 of the Communications Act. Compare 40 
UB.C. 302(a) and 303(a) (19) with 47 U-8.C. 
152 and 153 (a) and (b). 

4 In addition, as noted In the notice, there 
exists the potential to frustrate the purposes 
of the Act embodied In secs. 303(p), 310. 315. 
317. and 508 (and certain Commission regu¬ 
lations). 

'Sections 303 (f), (h).ond (r) rre preceded 
by the following clause: "Except as other¬ 
wise provided In this Act, the Commission 


The foregoing provisions (4(1), 303(f), 303 
(h). and 303(r)) give the Commission brood 
rulemaking authority to carry out the pro¬ 
visions of this Act (eg., sections 1 and 307 
<b)) with respect to communications or 
persons coming within the Commission's 
jurisdiction (Including CATV—section 2(a)). 
Section 303(h). in particular, was affirma¬ 
tively designed to assist the Commission In 
effectuating the fair and equitable distribu¬ 
tion of broadcast service called for by sec¬ 
tion 307(b) • The Commission's authority 
to Issue rules establishing the area or zone to 
be served by any station for this purpoao In¬ 
cludes the power to prevent Infringement of 
the rules by "any person" (sections 312(b) 
and 502 of the Communications Act). 
Hence, It clearly encompasses, we believe, the 
authority to prescribe by rule the conditions 
under which the station's signal may be ex¬ 
tended beyond the area or zone to be served 
by the originating station, by means of 
CATV—an "Interstate communication by 
wire" to which the Act's provisions are ap¬ 
plicable (sections 2(a) and 8(a)). 

Moreover, apart from section 303(h), the 
general rule making power of the Commis¬ 
sion (sections 4(1) and 303(r)) Includes au¬ 
thority to take necessary action, not Incon¬ 
sistent with the Ace or law, to prevent frus¬ 
tration of section 307(b) by CATV. In 
Nattonul Broadcasting Co. v. U 3 , 319 UJ8. 
190, 215-220. the Supreme Court citing. Inter 
alia, sections 1. 303(f) and 303(r). stated 
that: 

The avowed aim of the Communications 
Act of 1934 was to secure the maximum 
benefits of radio to all people of the United 
Staten. To that end Congress endowed the 
Communications Commission with compre¬ 
hensive powers to promote and realize the 
vast potentialities of radio • • • In the con¬ 
text of the developing problems to which It 
was directed, the Act gave the Commission 
not niggardly but expansive powers. 

Under such "expansive" and "comprehen¬ 
sive" powers/ the Commission has authority 
to take reasonable and appropriate action, 
Including promulgation of rule*, "as may be 
necessary" to carry out the provisions of sec¬ 
tion 307(b)—to ensure that the regulatory 
scheme embodied in that section (the equi¬ 
table distribution of service) and seetton 303 
Is not frustrated by the operation of CATV, 
an "interstate communication by wire" to 
which the Act's provisions are applicable. 
This authority does not depend on a specific 
reference to CATV or CATV practices in the 
Act. United States v. Storcr Broadcasting 
Co , 351 U3. 192. 203 Sec also, National 
Broadcasting Co v<- United States. 319 U8 
190. 218-219. where the Supreme Court 
stated: 

True enough, the Act does not explicitly 
say that the Commission shall have power to 
deal with network practices found Inimical to 
the public Interest. But Congress was acting 
in a field of regulation which was both new 
and dynamic • • • While Congress did not 
give the Commission unfettered discretion to 
regulate all phases of the radio industry. It 
did not frustrate the purpose for which the 


from time to time, as public convenience. 
Interest, or necessity requires shall—" 

4 Section 303(h) was copied from the Radio 
Act of 1927 and originated In preceding bills 
to amend the Radio Act of 1912. For the 
legislative intent, see hearings on H.R. 5589 
before the House Committee on Merchant 
Marine and Fisheries, 09th Cong., 1st seas., 
pp. 40-41. 

r See also, stahlman v. F.C.C.. 128 F. 2d 124. 
128 (C.AD.C.), For the intended compre¬ 
hensive scope of Commission authority see 
eg., the following legislative history of the 
Radio Act of 1927, which was reenacted in 
all substantial respects In the Communica¬ 
tions Act of 1934 <78 Cong. Rcc. 8822 23. 
10313-14. 10990): 66 Cong. Rec. 5479; 8. Rep. 
772.69th Cong., 1st sess.. pp. 2.8. 


Communications Act of 1934 was brought 
Into being by attempting an Itemized esu- 
logue of the specific manifestations of Uw 
general problems for the solution of which 
It was establishing a regulatory ngroq 
That would have stereotyped the powers u 
the Commission to specific details in resum¬ 
ing a field of enterprise the dominant charac¬ 
teristic of which was the rapid pare of its 
unfolding. And so Congress did what ex¬ 
perience had taught It In similar attempts 
at regulation, even In fields far less fluid aad 
dynamic than radio. The essence of that 
experience was to define broad -area.-. for rtf- 
ulation and to establish standards tar judg¬ 
ment adequately related in their application 
to the problems to be solved." 

To the same effect In other fields, set 
Houston. East and West Texas Railway Ox 
v. US., 234 U.8. 342; U.S. V. Wrlghtwood 
Dairy Co., 315 U.S. 110; U5. v. Penns?! Tank 
R. Co.. 323 UJS. 612; American Trucking Aitoc 
Y. U8., 344 U3. 298; Public Service Coot* 
mission of State of New York v. Federal 
Power Commission. 327 F. 2d 833. «T 
(C^-D.C.) • 

The American Trucking case is particularly 
pertinent The Supreme Court there m- 
tolncd ICC rules "aimed st condition* J trip- 
leasing] which may directly frustrate Um 
success of the regulation undertaken by Con¬ 
gress.** After citing sections analogous to 
section 307(b) In our situation, the Court 
stated (344 U-S. at3U): 

Included in the Act as a duty of the Com¬ 
munion U that "to administer, execute, ted 
enforce' all provisions of this part, to mat* 
all necessary orders In connection tbemrttl* 
and to prescribe rules, regulation, and pro¬ 
cedure for such administration.*' And thu 
necessary rule-making power, cotermlnoa* 


• The Court, in referring to provisions of 
the Act such aa sections 303 (g) and (fl. 
stated (319 U.S. st 217-218) : 

"These provUlons, individually and In 
aggregate, preclude the notion that the Com¬ 
mission Is empowered to deal only with tech¬ 
nical ond engineering Impedimenta to tbt 
'larger aTld more effective use of radio In the 
public Interest.’ Wo cannot find In tbs Ad 
any such restriction of the Commlssioal 
authority. Suppose, for example, that • 
community can. because of physical ltmlia* 
tlons, be assigned only two stations 
community might be deprived of rifectlif 
service tn any one of several way* Wort 
powerful stations In nearby dues mlgnt 
blanket out the signals of the local suite®* 
so that they could not be heard at all 
station might dominate the other with 
power of Its signal. But the community 
could be deprived of good radio aertlct » 
way's less crude. One man. financially swj 
technically qualified, might apply {ar 
obtain the licenses of both stations and pro- 
sent a single service over the two iUtlons 
thus wasting a frequency otherwise srsu- 
able to the area. The language of the * 
docs not withdraw such a situation fro® 
licensing and regulatory powers of the com¬ 
mission. and there Is no evidence that cca* 
gross did not mean Its broad language 
carry the authority it expresses " 

• The Public Service Commission cat* ***' 
tallied the power of the Federal Power 
mission to Issue temporary certlHrairo 
protect producers, although section 

the Federal Power Act expressly *»tho*TT- 
such action only to protect customer*, on 
basts of the broad provisions of e***" 
of that Act which are virtually the 
section 303(r) of the Communications a* 
The Court stated (327 F. 2d at *>•>■ * 

authority of the Commission nteti no 
found In explicit language. Section ^ 
onstrates a realization by Congress tn* 
Commission would be confronted wiw 
foreseen problems of a d m i n istration i 
uiating this huge industry and thoui . 
a basis for coping with such confronts - 
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Wtib tfct scope Of agency regulation itself. 
auBt extend to the ‘'transportation of pass¬ 
er, or property by motor camera engaged 
lo interstate or foreign commerce and to 
the procurement of and the provision of 
faculties for such transportation" regulation 
cf which is vested in the Commiaakm by 
Sec also 203(a) (10). 

W» point out that section 304(a) (0) of the 
ICo'or Carrier Act Is substantially similar to 
•action* 303ir) and 4(1) of the Communica¬ 
tion! Act: while in the circumstances, sec¬ 
tion! 302(a) and 203(a) (10) of that Act are 
closely analogous to sections 2(b) and 3(a) of 
the Act Further, the Court reached ita 
coochulon 'despite the absence of specific 
nferencr to leasing practices in the Act." 
ita ting (at pp 300-310): 

Our function, however, does not stop with 
a section - by >*cciloa search for the phrase 
"regulation of lousing practices" among the 
literal words of the statutory provisions As 
a matter of Manciple. we might agree with 
appellant*’ contentions if we thought it a 
reasonable canon of Interpretation that the 
draftsman of act delegating agency powers, 
at a practical and realistic matter, can or 
do include opoclflc consideration of every 
ivil sought to be corrected. But no great 
acquaintance with practical affairs la re¬ 
quired to knew that such prescience either 
in fact or In the minds of Congress, does not 
edit. National Broadcasting Co , v. United 
States. 310 U S, 100, 210-220; • • • Its very 


absence, moreover. U precisely one of the 
reason* why regulatory agencies such as the 
Commission are created • • • • 

See. also. Public Service Commission of New 
Yorit v. FPO, 327 F. 2d 893. 800-07 (C.AJ>.C.), 
Of course, the rules must be "reasonably 
necessary and fairly appropriate" for the pro¬ 
tection of the regulatory scheme. Colorado 
Interstate Ooa Oo. v. Federal Power Com¬ 
mission. 142 F. 2d 943, 952 (C A. 10). See also. 
American Trucking Association, v. UA. 344 
UJS., at 314-315: National Broadcasting Co., v. 
U.8„ 319 Uj 9. at 219 ("aenerollties unrelated 
to the living problems of radio communica¬ 
tion cannot Justify exercises of power by the 
Commission")," The report and order in 


»• The Commission clearly has no Jurisdic¬ 
tion over bowling alleys or theatres, for ex¬ 
ample. as an administrative agency has no 
greater power than has been conferred by 
Congress. Stork v. Wiekord. 321 UJS. 288; 
NLRB v. Atlantic Metallic Casket Co.. 205 P. 
2d 031 (C.A. 5). Cf, Peters v. Hobby, 340 
UJ3. 331. However, unlike bowling alleys and 
theatres. CATV systems Intercept and extend 
the signals of television stations, and thus 
have a uniquely close relationship to the 
regulatory scheme. Moreover. CATV systems 
are engaged in Interstate communication by 
wire to which the Act's provisions are ex¬ 
pressly applicable. 


Docket Nos. 14893 and 15233 demonstrates 
the appropriateness and necessity of rules 
requiring all CATVs to carry local stations 
without duplication for a reasonable period. 
Moreover, the Carter Mountain decision es¬ 
tablishes the reasonableness of the require¬ 
ments. In affirming the Commission, the 
Court stated that "this does not appear to 
us an unreasonable condition" but rather "a 
Legitimate measure of protection for the 
local station and the public interest" (321 
F. 2d 359. at 383-304 ). The notice of Inquiry 
and proposed rule making similarly demon¬ 
strates the validity of the Commission's con¬ 
cern as to the effect of CATV on independent 
stations and programming sources, as well as 
on the development of UIXF In the larger 
markets. 

In conclusion, it would appear that under 
the broad regulatory powers vested in It by 
the Communications Act, the Commission 
presently has Jurisdiction over all CATV sys¬ 
tems, whether microwave is used or not; 
that there are pertinent provisions of the 
Act applicable to the exercise of authority 
over such systems (in particular, sections 
1. 4(1), 303(f), 303(h), 3Q3(r). 307(b). and 
400); and that the proposed rules and In¬ 
quiry represent a reasonable exercise of that 
authority in the circumstance*. 

(FJt. Doc. 65-4439; Filed. Apr. 28. 1965; 

8:45 am.] 








DEPARTMENT OF THE TREASURY 

Foreign Assets Control 

IMPORTATION OF CERTAIN MER¬ 
CHANDISE DIRECTLY FROM TAI¬ 
WAN (FORMOSA) 

Available Certification by the Govern¬ 
ment of the Republic of China 

Notice Is hereby given that certificates 
of origin issued by the Ministry of Eco¬ 
nomic Affairs of the Republic of China 
under procedures agreed upon between 
that Government and the Foreign Assets 
Control arc now available with respect 
to the importation into the United States 
directly, or on a through bill of lading, 
from Taiwan iFormosa) of the following 
additional commodity: 

Palm raffia hoods (hAt bodies). 

Inasmuch as certificates are presently 
available for b&kou and hemp hoods (hat 
bodies) this commodity item will be 
amended to read: 

Hoods (hat bodies), bakou. hemp and palm 
raffia. 

Margaret W. Schwartz. 

Director , Office of 
. Foreign Assets Control . 

[F.R. Doc. 05-4528; Filed Apr. 28. 1965; 
8:40 a m } 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 
ALASKA 

Notice of Filing of Plat of Survey 

April 23. 1965. 

1. Plat of survey of the lands described 
below will be officially filed In the An¬ 
chorage District and Land Office, An¬ 
chorage, Alaska, effective at 10 am., May 
15. 1965. 

C-8. Survey 3970. 

Containing 6.109.D0 acres. 

2. This land Is situated along the 
shores of the Chakachatna River ap¬ 
proximately 20 miles northwesterly of 
Tyonek. Alaska. 

The land ranges from gravel bars and 
swamp in the lower elevations to rocky 
bare slopes in the higher elevations. The 
vegetation consists of birch and spruce 
timber and alder on the slopes and cot- 
tonwoods and willows near the river. 

3. Power Site Classification No. 395 
dated April 22, 1948. withdraws all pub¬ 
lic lands lying within one-fourth mile 
of the Chakachamna Lake and Keni- 
buna Lake and Chakachatna River from 
the outlet of Chakachamna Lake to the 
mouth of Straight Creek, subject to the 
provisions of section 24 of the Federal 
Power Act dated June 10. 1930, as 
amended by section 211 of the Act of 
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August 26. 1935 (16 UB.C. Supp. 5812) 
and subject to prior valid existing rights. 

4. This survey was made to delineate 
& tract of land comprising a portion of 
Power Site Classification No. 395. to ex¬ 
clude it from lands selected by the State 
of Alaska. 

5. Inquiries concerning these lands 
shall be addressed to the Manager. An¬ 
chorage District and Land Office, 555 
Cordova Street, Anchorage, Alaska. 

James W. Scott, 
Manager. Anchorage District and 

Land Office. 

(PR. Doc. 65-4482; Filed. Apr. 28. 1965; 

8:47 am.) 


ALASKA 

Small Tract Classification Orders 
Cancelled in Their Entirety 

April 22, 1965. 

1. Pursuant to the authority delegated 
to me by the Alaska State Director and 
published in 29 F.R. 3015, March 5. 1964, 
it is hereby ordered that effective imme¬ 
diately the following Small Tract Clas¬ 
sification Orders are cancelled In their 
entirety: 

a. No. 46; dated December 19, 1051. 

b. No. 54; dated March 5. 1952. 

o. No. 77: dated November 20, 1953. 

d. No. 81: dated April 14.1954. 

e. No. 131: dated August 3. 1064. 

f. No. 132; dated September 2, 1964. 

g. No. 133; dated October 1. 1964. 

h. No 134: dated November 9. 1964. 

1. No 135: dated February 25. 1965. 

2. The above orders affect approxi¬ 
mately 3,003.84 acres of land, all of which 
is patented or has been selected by the 
State of Alaska. 

James W. 8cott. 
Manager, Anchorage District and 

Land Office . 

(P.R. Doc. 65-4483: Filed, Apr. 28. 1965; 
8:47 am.) 


COLORADO 

Notice of Proposed Withdrawal and 
Reservation of Lands 

April 22, 1965. 

The Bureau of Reclamation of the 
Department of Interior has filed an ap¬ 
plication, Serial No. Colorado CM) 125220, 
for the withdrawal from location and en¬ 
try under the general mining laws, and 
the mineral leasing laws except oil and 
gas, subject to existing valid claims, cer¬ 
tain public lands in the Uncompahgre 
National Forest In the sections and 
townships described below. 

The applicant desires the land for use 
in connection with the Bostwick Park 
Project. 

For a period of 30 days from the date 
of publication of this notice, all persons 


who wish to submit comments, suites- 
tlons, or objections In connection nth 
the proposed withdrawal may present 
their views in writing to the Land Offlc* 
Manager. Bureau of Land Management 
Department of the Interior, Colorado 
Land Office, Insurance Exchange Build¬ 
ing. 910 15th Street. Denver. Colo.. 802& 

If circumstances warrant it. a public 
hearing will be held at a convenient tin* 
and place, which will be announced. 

The determination of the Secretary on 
the application will be published in the 
Federal Register. A separate notice viD 
be sent to each interested party of record 

The lands affected are: 

New Mexico Principal Meridian. Cc*tou» 

T. 46 N, ROW.. 

In section* 17. 20,21,28. 29. 

Lands proposed to be withdrawn In the 
above designated areas aggregate ap¬ 
proximately 890.0 acres. 

Iola M. Clark, 
Acting Land Office Manaoer. 

(F.R. Doc. 05-4486; Filed. Apr. 28, 1*5 
8:47 a m.) 


NEW MEXICO 

Notice of Proposed Withdrowol ond 
Reservation of Lands 

April 21. 1965. 

The Forest Service, U.S. Department* 
Agriculture, has filed an application. Se¬ 
rial No. New Mexico 0556912, for the 
withdrawal of lands described betov, 
from all forms of appropriation includ¬ 
ing the general mining but not the 
mineral leasing laws. The applicant de¬ 
sires the land for the expansion of tmr 
Grants Job Corps Camp which is netf 
the town of Grants, N. Mex. 

For a period of 30 days from the <Ute 
of publication of this notice, all person! 
who wish to submit comments, suc¬ 
tions, or objections In connection 
the proposed withdrawal may prt*®! 
their views In writing to the undersigned 
officer of the Bureau of Land Manage¬ 
ment, Department of the Interior. Man¬ 
ager, Post Office Box 1449. SanU rt 
N. Mex. , 

The authorized officer of the Bureau « 
Land Management will undertake w® 
Investigations as are necessary to deter¬ 
mine the existing and potential demA H: 
for the lands and their resources. ** 
will also undertake negotiations with U£ 
applicant agency with the view or * 
justing the application to reduce the a* 
to the minimum essential to meet the ap¬ 
plicant’s needs, to provide for the ma* 
mum concurrent utilization of the 
for purposes other than the 
to eliminate lands needed for 
more essential than the applicant 
to reach agreement on the concur ^ 
management of the lands and tneir 
sources. 













Thursday, April 29, 1965 

He will al% prepare a report for con¬ 
sideration by the Secretary of the In¬ 
terior who will determine whether or not 
the lands will be withdrawn as requested 
by the Forest Service. 

The determination of the Secretary on 
rhr application will be published in the 
YtsttXL Reel» A separate notice 
iUl be amt to each Interested party of 
record. 

U clrcumsiances warrant It. a public 
hearing will be held at a convenient time 
and ptacr which will be announced. 

The lands involved In the application 
are: 

New Mm CO Puncitax. Moudxan. Niw Mexico 

T. 11H, R IOW. 

5tc. 24. N of lot 1 and all lot 0. 

The area described contains 40 acres. 

Michael T. Solan, 

Manager, 

ffJL Doc 65-4487; Filed. Apr. 28. IMS; 
8:47 a m i 


i c!a££iflcatlon 136] 

ALASKA 

Small Tract Classification 

April 23.1965. 

L Pursuant to the authority delegated 
to me by the Alaska State Director and 
published In 29 FJl. 3015, March 15, 
HIM, I hereby classify the following de¬ 
scribed lands in the vicinity of Gird- 
wood, Alaska, as suitable for lease and 
for sale under the Small Tract Act of 
June 1 . 1938 <52 Stat. 609; 43 U.S.C. 
882a ms amended. 

Sew am) Meridian 

UJS Sumy 3043. 

Lou 14A. 22A, 29A, 62A. and C9A. 

08. Sumy 3044. 

Lou 37A. 39, *0, and 54A. 

08. Surrfv 3045, 

Lou 46A and 49A. 

The area.' described aggregate 14.07 
seres. 

2 . Classification of the above described 
l*nda by this order is subject to valid 
exiting lights and segregates the lands 
tom all appropriations including loca¬ 
tions under the mining laws, except bo 
JPpUcatlons under the mineral leasing 
bws and to selections by the State of 
In accordance with and subject 
jo the limitations and requirements of 
joe Act of July 28. 1956 (Stat. 709; 48 
U8C 46~3bV. section 6 g of the Alaska 
Statehood Act of July 7, 1958 (72 Stat. 
Jjn, and the regulations In 43 CFR 
“229 <formerly 43 CFR Part 76). 

T ** e lands were excluded from the 
putsch National Forest by Public Land 
Wcr No. 797 of January 25.1953. They 
n ^t&lned in a reserve status 
pending a n order of classification to 
j* i&sued by an authorized officer open- 
SJ *®** 5 *° application under the 
Act of Junc l. ^38 (52 Stat. 

a SL UjB - c - 682a) * 

. lan< ^ s classified by this order 
und^ 0 # t w b< ^ orne ^Icct to application 
Small Tract Act of June 1. 
m ib2 stat - 609 ; 43 U.S.C. 682a> as 

No. 82-1* 
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amended, until it is so provided by au¬ 
thorized officer opening the lands to ap¬ 
plications or bids. 

James W. Scott, 
Manager. Anchorage District 
and Land Office. 

(FJl. Doc. 85-4494: Filed. Apr. 28. 1985; 
8:48 a m. | 


DEPARTMENT OF COMMERCE 

Maritime Administration 

DELTA STEAMSHIP LINES, INC., AND 
FARRELL LINES, INC. 

Notice of Application 

Notice Is hereby given that Delta 
Steamship Lines, Inc., and Farrell Lines. 
Inc., have filed applications dated March 
26. 1965. and April 1, 1965, respectively, 
for waivers under the provisions of sec¬ 
tion 804 of the Merchant Marine Act. 
1936. os amended, for permission to pur¬ 
chase minimal shares of Compagnic Mar¬ 
itime Congolaise (CMC) and to have des¬ 
ignated company representatives become 
members of the Board of Directors of 
CMC. 

The Republic of Congo is desirous of 
having international representation in 
CMC and has invited Delta and Farrell 
to take token ownership in its steamship 
line and to furnish, where possible, some 
small degree of managerial assistance. 
The Republic of Congo intends to develop 
CMC as its national steamship line and 
to operate Its national flag vessels In the 
United States/West African trade, 
among others. 

Any person, firm or corporation having 
an interest under section 804 in such 
application who desires to offer views and 
comments thereon for consideration by 
the Maritime Administrator, should sub¬ 
mit same in writing, in triplicate, to the 
Secretary. Maritime Administration. 
Washington. D.C., 20235. by close of bus¬ 
iness on May 14. 1965. The Maritime 
Administrator will consider these views 
and take such action with respect there¬ 
to as may be deemed appropriate. 

Dated: April 28. 1965. 

By order of the Maritime Adminis¬ 
trator. 

James 8 . Dawson, Jr. t 

Secretary. 

(FJl. Doc. 85-4693: Filed. Apr. 28. 1985: 
11:48 ajnfi 


National Bureau of Standards 

STANDARD FREQUENCY AND TIME 
TRANSMISSIONS FROM NBS STA¬ 
TIONS 

WWV, Greenbelt, Md.; WWVH, Maul, 
Hawaii; WWVL, Fort Collins, Colo.; 
and WWVB, Fort Collins, Colo. 

Because of the wide Interest In the 
presently available WWV frequency 
values and as a result of improved moni- 
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torlng and control techniques, the Na¬ 
tional Bureau of Standards will now fur¬ 
nish frequency correction data on all of 
Its broadcasts from radio stations WWV. 
WWVH. WWVB. WWVL. These data, 
starting with the values for January 1. 
1965, will be published in the Proc«edings 
of the IEEE, published monthly by the 
Institute of Electrical and Electronics 
Engineers. 

Frequency . The frequencies of the 
National Bureau of Standards radio sta¬ 
tions WWV and WWVH are kept in 
agreement with each other within the 
following limits: Daily fractional fre¬ 
quency offset values for WWV, Green- 
belt. Md., are controlled to be within 
+ 5 X 10 11 of the nominal value, — 150x 
10-* in 1965, offset from the United States 
Frequency Standard (USFSi at Boulder, 
Colo. Daily fractional frequency offset 
values for WWVH. Maul. Hawaii, are 
controlled to be within ±IX 10- 50 of the 
same nominal value. The values for 
WWV and WWVH arc 5-day running 
averages of the daily 24-hour valu es. 
The averaging period ends at 1800 UT for 
WWV and at 2000 UT for WWVH. The 
actual fractional frequency offset values 
arc derived from Improved measurement 
methods based on transmissions from 
NBS stations WWVL (20 kHz) and 
WWVB (60 kHz). The published values 
for WWV and WWVH have an uncer¬ 
tainty of ±2x10“ The values for 
WWVL and WWVB are dally 24-hour 
values for the period ending at 1800 UT 
for each day listed. All values are trace¬ 
able to the USFS. 

THme. The time signals of WWV and 
WWVH are kept in agreement with each 
other. Since these signals are locked to 
the frequency of the transmissions, a 
continuous departure from UT2 may oc¬ 
cur. Differences are determined and 
published by the UJ3. Naval Observatory. 
The time signals are maintained in close 
agreement with UT2 by offsetting the 
broadcast frequency from the USFS at 
the beginning of each year when neces¬ 
sary and making step adjustments In 
phase on the first of each month when 
necessary. Because of the offset in fre¬ 
quency now in use, the time intervals are 
longer than one second (150 parts in 
10* for 1965). This system was initiated 
on 1 January 1960. The time signals of 
WWVB give, since 1 January 1965. the 
international unit of time—the second. 
These signals arc also locked to the 
broadcast frequency, which in this case 
is not offset. A continuous departure 
from UT2 also occurs, and the differences 
are coded on the broadcasts. The time 
signals arc also maintained In close 
agreement with UT2 by making step ad¬ 
justments in the phase on the first of a 
month vrhen necessary. Experimental 
studies are being made to determine the 
most effective technique for transmitting 
time from WWVL. 


A. V. Asroc, 
Director. 

(FJL Doc. 85-4472; Filed. Apr. 28. 1965; 
8:46 a.m.) 
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NOTICES 


DEPARTMENT OF HEALTH, EDU¬ 
CATION, AND WELFARE 

Office of Education 

INSTITUTIONS OF HIGHER 
EDUCATION 

Cutoff Date for Filing Applications for 
Federal Capital Contributions 

April 30. 1965. Is hereby established 
as the date on or before which all appli¬ 
cations for Federal Capital Contribu¬ 
tions from States’ allotments or reallot¬ 
ments under title II of the National De¬ 
fense Education Act of 1958 (Public Law 
88-864, as amended. 72 Slat. 1583, 20 
U.S.C. 421 > must be filed by Institutions 
of higher education in order to be con¬ 
sidered for payments from the appro¬ 
priation for such purpose in the Depart¬ 
ment of Health. Education, and Welfare 
Appropriation Act. 1966. 

All applications shall be submitted to: 
Student Loan Branch. Division of Stu¬ 
dent Financial Aid, Bureau of Higher 
Education. Office of Education, Depart¬ 
ment of Health. Education, and Welfare, 
Washington. D.C., 20202. 

Applications received by mail will be 
considered filed as of the date of post¬ 
mark. 

Forms for application may be obtained 
from the above address. 

Dated: April 16.1965. 

(seal) Francis Kef pel. 

U£. Commissioner of Education. 

Approved : April 23.1965. 

Anthony J. Cki.ebrezze. 

Secretary of Health , Education , 
and Welfare . 

|FJt. Doc. 65-4510; Filed, Apr 28. 1065; 

8:40 a.ro.| 


ATOMIC ENERGY COMMISSION 

(Docket No. 50-237| 

COMMONWEALTH EDISON CO. 

Notice of Application for Construction 
Permit and Facility License 

Please take notice that Commonwealth 
Edison Co.. 72 West Adams Street, Chi¬ 
cago, Ill., pursuant to section 104b of 
the Atomic Energy Act of 1954, as 
amended, has filed an application dated 
April 15, 1965, for a construction per¬ 
mit and facility license to authorize con¬ 
struction and operation of a single cyple. 
forced circulation, boiling water nuclear 
reactor at Its Dresden Station Site In 
Grundy County. Ill, The technical in¬ 
formation filed with the application 
contains site information and a summary 
description of the proposed facility. 
The applicant has stated that the addi¬ 
tional technical information needed to 
complete the application for a construc¬ 
tion permit will be submitted approxi¬ 
mately May 15,1965. 

The proposed reactor, designated by 
the applicant as the Dresden Nuclear 
Power Station (DNPS) Unit 2. Is to be 
located adjacent to and west of the 


existing Dresden Nuclear Power Station 
Unit 1. The DNPS Unit 2 will have a 
design capacity of approximately 2600 
megawatts (thermal). but will be op¬ 
erated initially at 2300 megawatts 
(thermal). 

A copy of the application Is available 
for public inspection in the Commission's 
Public Document Room, 1717 H Street 
NW.. Washington, D.C. 

Dated at Bcthesda, Md. this 22d day 
of April 1965. 

For the Atomic Energy Commission. 

R. L. Doan, 
Director . Dtvision of 
Reactor Licensing. 

(F-R. Doc 05-4493; Filed. Apr 28, 1965; 

8:48 a.m.| 


(Docket No. 115-1) 

RURAL COOPERATIVE POWER 
ASSOCIATION 

Elk River Demonstration Reactor Pro¬ 
gram Project; Notice of Proposed 
Issuance of Operating Authoriza¬ 
tion 

Notice is hereby given pursuant to 
* 115.46<b>. lOCFRPart 115, that unless 
within thirty (30) days after publication 
of this notice in the Federal Register, 
a request for a hearing is filed with the 
U.S. Atomic Energy Commission by the 
applicant, or a petition for leave to in¬ 
tervene is filed by any person whose In¬ 
terest may be affected, as provided by 
and in accordance with the Commis¬ 
sion's "Rules of Practice". 10 CFR Part 2, 
tlie Commission proposes to Issue an op¬ 
erating authorization (substantially as 
set forth below) to the Rural Coopera¬ 
tive Power Association, which would au¬ 
thorize the Rural Cooperative Power 
Association to use and operate the Elk 
River reactor at powers up to 58.2 mega¬ 
watts thermal. This authorization was 
requested by the Rural Cooperative 
Power Association In 11s application 
dated October 15. 1964, and supplements 
thereto. 

The Elk River reactor Is located near 
the village of Elk River, Minn. The in¬ 
direct cycle, natural circulation, boiling 
water reactor was constructed by Allls- 
Chalmcrs Manufacturing Co. for the 
Atomic Energy Commission and has been 
operated by Allls-Chalmers Manufactur¬ 
ing Co. since November 6 , 1962, under a 
provisional operating authorization, 
which will be superseded by the proposed 
operating authorization to the Rural 
Cooperative Power Association. 

Pursuant to regulations contained in 
Title 10. CFR, Chapter 1. Part 115 and 
having considered the record in this 
matter, the Commission finds that: 

A. The application for this operating 
authorization meets the standards and 
requirements of the Commission's regu¬ 
lations; 

B. There Is reasonable assurance (i) 
that the activities authorized by this 
operating authorization can be conduct¬ 
ed without endangering the health 
and safety of the public, and ( 11 ) that 
such activities will be conducted In com¬ 


pliance with the rules and regulations of 
the Commission: 

C. The Rural Cooperative Power Asso- 
elation Is technically qualified to en¬ 
gage in the activities authorized by this 
operating authorization in accordance 
with the rules and regulations of thr 
Commission; 

D. The issuance of this operating au¬ 
thorization Is not Inimical to the health 
and safety of the public. 

For further details with reapert to thb 
proposed Issuance, see (I) the applica¬ 
tion filed by Rural Cooperative Power 
Association dated October 15. 1964, and 
supplements thereto dated October IT. 

1964. and January 6. 1965. (2) the report 
of the Advisory Committee on Reactor 
Safeguards (ACRS) dated March IT 

1965, (3) a related safety evaluation pre¬ 
pared by the Research and Power Re¬ 
actor Safety Branch of the Division of 
Reactor Licensing, and <4) the Technical 
Specifications designated as Appendii 
"A" to the authorization, which will be 
available for public inspection at the 
Commission's Public Document Room 
1717 H Street NW., Washington. DC 
A copy of the safety evaluation of the 
Division of Reactor Licensing and a cop? 
of the report of the ACRS dated March 
17. 1965. may be obtained at the Public 
Document Room, or upon request ad¬ 
dressed to the Atomic Energy Commit 
slon, Washington. D.C., 20545. AUentloc 
Director. Division of Reactor Licensing 

Dated at Bcthesda, Md., this 27th day 
of April 1965. 

For the Atomic Energy Commlssion. 


R, L.Doan, 
Director, 

Division of Reactor Licensing. 
(No DPRA 31 

Proposed Operating Author:/-** : :o* 


1. This provisional operating nuthorim* 
tlon applies to the Indirect cycle, n»lur*l 
circulation, boiling water reactor owned by 
the US. Atomic Energy Commission (herd* 
after referred to as the "Commit.on”) 

to be operated by Rural Coopers ire l* 01 * 
Association (hereinafter referred to *• 
"RCPA") under contract with the Commis¬ 
sion. The reactor Is located approximate? 
one-quarter mile from the village of 
River. Minn., and is described in the F.o* 
Hazards Report, dated July 8. I960, u 
amended (hereinafter referred to M 
"Anal hazards report"). 

2. Subject to the condition, end rtfltnrt- 
ments Incorporated herein, the Coiiunbsa® 
hereby authorizes RCPA, pursuaii’ to 
Atomic Energy Act of 1954. as 
(hereinafter referred to as the “Act”). 
Title 10. Code of Federal Regulations, Ch»Pj 
ter 1. Part 115, ‘ Procedures for N** 1 ** * 
Certain Nuclear Reactors Exempted from 
censing Requirements," to use and c»per*» 
the Elk River reactor, 

3. This authorization shall be darned 
contain and be subject to the co*»u»r 
specified in || 115.42 and 115.47 of li * 
and Is subject to all applicable provision* 
the Act and rules, regulations, and order* 
the Commission now or hereafter la 

and is subject to the additional conm* 1 


specified below: Ml 

A. RCPA shall not operate the reactor^ 
power levels In excess of 58.2 megs* 
thermal. 

B. Technical specifications. The tec 
specifications contained In Append** - u . 
hereto are hereby Incorporated Into this 
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Thursday. April 29, 1965 

therU*tio« Except os hereinafter provided. 
RCFA than operate the facility In accordance 
atth the technical specification*. No 
tjitnrfi ahull be made in the tech In col speci¬ 
fication* ut lea* authorized by the Commls- 
Pon u provided in t 116 47 of Part 116. 

q Record i. In addition to those otherwise 
ttqulred under this authorization and appli¬ 
cable regula*. lone, RCPA shall keep the fol¬ 
lowing rrcotda: 

(11 Beactor operating record*, including 
power levels and period of operation* at each 

power level. 

(3) Record* showing the radioactivity re- 
iMMd or d i charged into the air or water 

beyond the .flcctltrt control of RCPA aa 
measured at or prior to the point of auch 

rtle&se or iIiac Large. 

(5) Record* o! radioactivity level* at both 
on-site moutorlng stations and off-site 

ismplln* station*. 

(4) Record* of acram*. Including reason* 

therefor. 

(6) Records c! principal maintenance op- 
oatlonB involving substitution or replace¬ 
ment of facility equipment or component* 
and the rca/cru therefor. 

(<J) Record* of facility testa and measure¬ 
ment* performed pursuant to the require¬ 
ments of the technical specifications. 

D , Report t (l) in addition to reports 
other*Lv required under this authorization 
tad applicable regulations, RCPA shall make 
an tamed Lato report in writing to the Di¬ 
vision of Reactor Licensing of any indication 
or occurrence of a possible unsafe condition 
relating to the operation of the facility in¬ 
cluding. without implied limitations any ac¬ 
cidental n lease of radioactivity, whether or 
aot resulting In personal Injury or property 
damage or exposure above permissible limit*. 

(2) RCPA filmll Immediately report to the 
DlTUion of Reactor Licencing In writing any 
wbauntUU variance disclosed by operation 
of the facility from performance spcciflca- 
ttmu of the facility contained In the technl- 
oal specie ration* and shall submit a report 
of the results of all teats required in the 
technical -permeation* within 45 day* after 
completion of each te*t. 

(3) RCPA shall report to the Commission 
® writing vntneant changes in operating 
procedure*, plant organization, and transient 
« accident analyse*, as described In the final 
touar* report. 

<4) RCPA shall make a report In writing 
to th* Division of Reactor Licensing at the 
•ad of each monthly period which sum- 

tosrtm the loUowing: 

1?L?°*** timber of hours of operation 
sod toui energy generated by the reactor. 

(0) Number of shutdowns or the reactor 
■**b a brief explanation of the cause of 

tbutdown- 

(c) Operating experience Including a *um- 
wy of the number of mairuncttons in the 
««iroi ami safety system* with brief expta- 

***<» of each 

(d) Uciiaur* ment* and tests performed 
thw*/ t0 the w^ctor core and results 

(*! Principal maintenance performed and 
£P««monu made in the reactor and asso- 
*£ Um# lnrludln « * report on various 
P* rtaf fbed on components of the reactor 

ft«oclairq systems. 

U) A description of the tesU performed 

irrhn?°^ lrale thftl *** ,eak ***** meet the 
tfevo ^ ■P* clflc *tk>n* f the resulu of such 

U dcficr, P tt °b of any necessary 
QuWn, m ? aurc8 Uk * n to moot the re¬ 
ft i rv, U **** t ^ clmlc ft 1 *pcclfVcatlons. 
tag m * tUt ^ *** **0Olty design 
Uo n 47 Utt * procedures pursuant to Sec- 

eh upi mode in plant or- 


( 1 ) Radiation levels recorded at both on¬ 
site monitoring stations and off-site sampling 


stations. 

4. This authorization shall be effective as 
of the date of Issuance and. unless extended 
for good cause shown, shall expire ten (10) 
years from the said date; provided, however, 
that this authorization shall expire in any 
event upon termination of the contract be¬ 
tween RCPA and the Commission for opera¬ 
tion of the reactor. 

5. Effective with IU issuance, this authori¬ 
zation terminates and supersedes Provisional 
Operating Authorization DPRA-3. as 
amended, heretofore Issued for AllU-Chal- 
mcra Manufacturing Co. 


Por the Atomic Energy Commission. 


Director, 

Division of Reactor Licensing . 

| FJL Doc. 65-4665; Filed. Apr. 2«. 1065; 
6:50 axn.] 


CIVIL AERONAUTICS BOARD 

(Docket No. 16638; Order E- 22079] 

CERTAIN INDIRECT AIR CARRIERS TO 

PERFORM CONTRACTS FOR DE¬ 
PARTMENT OF DEFENSE 

Order Granting Temporary Relief 

Adopted by the Civil Aeronautics Board 
at its office in W&Ahlngton. D.C., on the 
26th day of April 1965. 

At the request of the Department of 
Defense <DOD>, the Board on March 9. 
1965 <Order B-21883), granted tempo¬ 
rary relief from certain provisions of the 
Federal Aviation Act of 1958 to a number 
of persons who had been operating with¬ 
out Board authorization aa Indirect air 
carriers of used household goods pursu¬ 
ant to DOD contracts. The relief, which 
allowed these carriers an opportunity to 
apply for operating authorizations to en¬ 
gage in indirect air transportation as air 
freight forwarders of used household 
goods, 1 was granted upon the condition 
that such carriers file applications in 
accordance with the provisions of Parts 
296 and/or 297 of the Board's economic 
regulations on or before April 15. 1965. 
The relief granted each applicant termi¬ 
nates August 16. 1965, or upon the date 
the application is granted, denied, or dis¬ 
missed. whichever occurs first. 

By letter dated April 6. 1965. the De¬ 
partment of the Army (acting on behalf 
of DOD) requests that two additional 
carriers be granted similar relief. The 
Department of the Army states that, 
when DOD made Us request for relief, 
two carriers were Inadvertently omitted 


1 The term “used household goods" means 
personal effect* (including unaccompanied 
baggage) and property used or to be used 
in a dwelling, when a part of the equipment 
or supply of such dwelling, but specificaUy 
excludes (1) furniture, fixtures, equipment, 
and the property of stores, offices, museums. 
Institutions, hospitals, or other establish¬ 
ments. when a part of the stock, equipment, 
or supply of such stores, offices, museums. 
Institutions, hospitals or other establish¬ 
ments, and (2) objects of art (other than 
personal effects), displays, and exhibits. 


from the list of carriers authorized to 
transport used household goods for DOD. 

In view r of the foregoing, and for the 
reasons given in Order E-218&3. the 
Board finds that it is In the public inter¬ 
est to grant the requested temporary 
relief.* 

Accordingly ; it is ordered. That: 

1. Pursuant to sections 101(3) and 204 
of the Federal Aviation Act of 1958, as 
amended, each person listed in appendix 
A attached below Is relieved from the 
provisions of Title IV and section 610(a) 
(4) of the Act from the date of this 
order through August 16. 1965. or until 
the date the application of such person 
for Board authorization Is granted, 
dented, or dismissed, whichever occurs 
first, to the extent necessary to transport 
by air used household goods of personnel 
of the Department of Defense upon 
tender by the Department. 

2. The relief granted in ordering para¬ 
graph 1 will not be renewed or extended 
beyond the termination date of August 
16. 1965, for any applicant who has not 
been granted operating authorization by 
that date; Provided: That the Board 
may extend such relief In cases In which 
an applicant has filed timely response 
to requests for supplemental Informa¬ 
tion necessary to process his application. 

3. The transportation services per¬ 
formed pursuant to the authority granted 
herein do not constitute an activity of 
a continuing nature within the meaning 
of section 9<b) of the Administrative 
Procedure Act. 5 UB.C. 1008(b). 

4. This order may be amended or re¬ 
voked at any time, in the discretion of 
the Board, without hearing. 

5. Copies of this order, copies of 
Order El-21883, copies of Parts 296. 297, 
and 302 of the Board's regulations, and 
application forms shall be served upon 
the persons listed in appendix A. 

6 . Copies of this order shall be served 
on the Military Traffic Management and 
Terminal Service. U JS. Army. 

This order will be published in the 

Fedxxal Register. 

By the Civil Aeronautics Board. 

[seal] Harold R. Sanderson, 

Secretory. 

Ari-fjruix A 

Container Transport International. Inc„ 

17 State Street, 

New York. N Y. 

HCA.D Moving A Storage. 

600 South Sirest, 

Honolulu. Hawaii. 

(PR. Doe. 65-4614: Filed, Apr. 28. 1965; 

8:49 am.) 


1 Inasmuch as the carriers relieved by this 
order are presently performing the service 
covered by the exemption, the order will not 
result in a grant of authority to persons not 
previously so engaged. Under the circum¬ 
stances, the Board concludes that Issuing 
this limited relief without prior notice will 
not prejudice other carriers. The Board wilt 
of course, consider timely filed petition* for 
reconsideration of this order. Nothing in 
this order should be construed as a deter¬ 
mination of the final disposition to be made 
of applications for air freight forwarder 
authority filed, or to bo filed. 
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FEDERAL COMMUNICATIONS 
COMMISSION 

[Docket Not. 16866,16867; FOC 65M-5011 

CHAPMAN RADIO & TELEVISION CO. 
AND ANNISTON BROADCASTING 
CO. 

Order Continuing Hearing 

In re applications of William A. Chap¬ 
man and George K. Chapman d/b as 
Chapman Radio it Television Co., An¬ 
niston, Ala.. Docket No. 15856, Pile No. 
BPCT-3317; Anniston Broadcasting Co.. 
Anniston. Ala., Docket No. 15857. File No. 
BPCT-3320; for construction permit for 
new television broadcast station (Chan¬ 
nel 70). 

On the unopposed oral request of coun¬ 
sel for Anniston Broadcasting Co., be¬ 
cause of the pendency of a pleading 
which may obviate a hearing: It is order¬ 
ed. This 22d day of April 1965, that the 
hearing is rescheduled from April 28 to 
June 22. 1965, subject to action on that 
pleading. 

Released: April 26, 1965. 

Federal Communications 
Commission. 

Iseal 1 Ben F. Waple, 

Secretary . 

[F.R, Doc. 65-4400; Filed. Apr. 28, 1065; 
8:48 am.) 


[Docket Noe. 15751-16766; FCC 65M-505) 

KFOX, INC. IKFOX), ET AL. 
Order Continuing Hearing 

In re applications of KFOX, Inc. 
(KFOX), Pasadena, Calif., Docket No. 
15761. File No. BP-16149; Charles W. 
Jobblns. Costa Mesa-Newport Beach. 
Calif.. Docket No. 15752, File No. BP- 
16157; Radio Southern California, Inc., 
Pasadena. Calif.. Docket No. 15753, File 
No. BP-16158; Goodson-Todman Broad¬ 
casting. Inc., Pasadena. Calif., Docket 
No. 15754, File No, BP-16159; Orange 
Radio, Inc., Fullerton, Calif., Docket No. 
15755, File No. BP-16160; Pacific Fine 
Music. Inc., Whittier. Calif.. Docket No. 
15756, File No. BP-16161; The Bible In¬ 
stitute of Los Angelos, Inc., Pasadena. 
Calif.. Docket No. 15757, File No. BP- 
16162; C. D. Funk and George A. Baron, 
a partnership d/b as Topanga Malibu 
Broadcasting Co.. Topanga. Calif., Dock¬ 
et No. 15758. File No. BP-16164; Cali¬ 
fornia Regional Broadcasting Corp., 
Pasadena, Calif.. Docket No. 15759 File 
No. BP-16165; Storer Broadcasting Co.. 
(KGBS t . Pasadena, Calif., Docket No. 
15760, File No. BP-16166; Mitchell B. 
Howe. Peter Davis, Edwin M. Dillhoefer 
and C. Hunter Shelden d/b as Pasadena 
Civic Broadcasting Co., Pasadena. Calif., 
Docket No. 15761, File No. BP-16167; 
Roberts. Morton. Arthur Hanisch, Mac¬ 
donald Carey, Ben F. Smith, Donald C. 
McBaln. Robert Breckner. Louis R. Vin- 
centi, Robert C. Mardian, James B. Boyle. 
Robert M. Valllnncourt and Edwin Earl, 
d/b as Crown City Broadcasting Co.. 
Pasadena, Calif., Docket No. 15762. File 
No. BP-16168; Pasadena Community 
Station, Inc., Pasadena, Calif.. Docket No. 


15763. File No. BP-16170; Voice of Pasa¬ 
dena, Inc., Pasadena. Calif., Docket No. 
15764. File No. BP-16172; Western 
Broadcasting Corp^ Pasadena. Calif., 
Docket No. 15765, File No. BP-16173; 
Pasadena Broadcasting Co., Pasadena. 
Calif.. Docket No. 15766. File No. BP- 
16174; for construction permits. 

To formalize change of procedural 
dates agreed to herein at the prehearing 
conference held on April 22, 1965: It is 
ordered. This 22d day of April 1965 that: 

(1) The date for exchange of pre¬ 
liminary drafts of the applicant’s tech¬ 
nical engineering exhibits is extended 
from April 29. 1965, to May 24. 1965; 

" <2> The date for exchange of ail ex¬ 
hibits to be offered in evidence In the 
presentation of the direct affirmative 
cases is extended from June 10. 1965, to 
June 28. 1965; 

(3) The date for notification of wit¬ 
nesses to be called for cross-examination 
is extended from June 21 , 1965. to July 
6 . 1965: 

(4) The date of hearing is extended 
from June 28. 1965, to July 12. 1965, 
commencing at 10 ajn. in the offices of 
the Commission at Washington. D.C. 

Released: April 26, 1965. 

Federal Communications 
Commission. 

f seal 1 Ben F. Waple. 

Secretary . 

[PR Doc 68-4500; Piled, Apr. 28. 1965; 

8:48 mu.| 


(Docket Nos. 15044-159461 

OCEAN COUNTY RADIO BROAD¬ 
CASTING CO. ET AL. 

Order Designaling Applications for 

Consolidated Hearing on Stated 

Issues 

In re applications of Ocean County Ra¬ 
dio Broadcasting Co., Toms River. N.J., 
Docket No. 15944. File No. BPH-4078, Re¬ 
quests: 92.7 me, #224: 3 kw; 300 ft.; Sea¬ 
shore Broadcasting Corp., Toms River. 
N.J., Docket No. 15945. File No. BPH- 
4632, Requests: 92.7 me. #224; 3 kw; 300 
ft.; Beach Broadcasting Corp., Toms 
River. N.J., Docket No. 15946, File No. 
BPH-4638, Requests: 92.7 me, #224; 3 
kw (H); 3 kw (V); 300 ft.; for construc¬ 
tion permits. 

The Commission, by the Chief of the 
Broadcast Bureau under delegated au¬ 
thority. considered the captioned appli¬ 
cations on April 21. 1965; 

It appearing, that, except as indicated 
by the issues specified below, each of 
the applicants is legally, technically, fi¬ 
nancially, and otherwise qualified to con¬ 
struct and operate as proposed; and 

It further appearing, that the above- 
captloncd applications arc mutually ex¬ 
clusive in that concurrent operation 
would result In mutually destructive in¬ 
terference; and 

It further appearing, that, in view of 
the foregoing, the Commission is unable 
to make the statutory finding that a 
grant of the subject applications would 
serve the public interest, convenience, 
and necessity, and is of the opinion that 
the applications must be designated for 
hearing in a consolidated proceeding on 
the issues set forth below. 


It is ordered . That, pursuant to section 
309(e) of the Communication, Act e( 
1934. as amended, the application* ^ 
designated for hearing in a consolidated 
proceeding at a time and place to be spec, 
ifled In a subsequent Order, upon the ftf. 
lowing issues; 

1. To determine which of the open, 
tions proposed in the above-captioned 
applications would better sene the pub¬ 
lic Interest, in light of the evidence ad¬ 
duced and the records made with najxct 
to the significant differences between the 
applicants as to: 

(a) The background and experience 
of each having a bearing on the ap¬ 
plicant’s ability to own and operate the 
proposed FM broadcast station 

(b) The proposals of each of the ap¬ 
plicants with respect to management 
and operation of the proposed cation. 

(c) The programming services pro¬ 
posed in each of the application. 

2. To determine, in the light of the 
evidence adduced pursuant to the fore¬ 
going issue, which of the applicatioa 
should be granted. 

It is further ordered , That, to anil 
themselves of the opportunity to be 
heard, the applicants herein, pursuant to 
i 1.221(c) of the Commission rules, in 
person or by attorney, shall, within 30 
days of the mailing of this order, file with 
the Commission in triplicate, a written 
appearance stating an intention to »p- 
pear on the date fixed for the hearing and 
present evidence on the issues specified 
in this Order. 

It is further ordered , That the ap¬ 
plicants herein shall, pursuant to oectioo 
311(a)(2) of the Communications Act of 
1934, as amended, and $ 1.594 of the Com¬ 
mission's rules, give notice of the hearing, 
either individually or. if feasible and con¬ 
sistent with the rules, jointly, w iihln tf* 
time and in the manner prescribed to 
such rule, and shall advise the Cummi*- 
sion of the publication of such notice a* 
required by 8 1.594(g) of the rules. 

It is further ordered . That, the issue* 
in the above-captioned proceeds may 
be enlarged by the Examiner, on his o*u 
motion or on petition properly filed by a 
party to the proceeding, and upon suffi¬ 
cient allegations of fact in support 
thereof, by the addition of the following 
Issue: To determine whether the fund* 
available to the applicant will ive rea¬ 
sonable assurance that the proposals art 
forth in the application will be effects 
a ted. 

Released: April 26, 1965. 

Federal Commune wtiows 
Commission. 

[seal! Ben F. Waple, 

Secretary. 

[F.R. Doc. 65-4501; Filed. Apr 3* ,9e5; 

8:48 ftjn | 


| Docket Noe. 15965. 15966: TCC to-* 31 I 

PARISH BROADCASTING CO AND 
CLINTON BROADCASTING CO. 

Order Designating Applies*' 0 "’ 
Consolidated Hearing on Siotw 
Issues 

In re applications of James A. ®* 
wood tr/aa Parish Broadcasts 
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Frsnkhmon, La.. Docket No. 15965, File 
So BP-16360. Request*: 1110 kc. 1 kw. 
d»y. class II; William E. Hardy and 
Junes E. Myers d/b as Clinton Broad¬ 
casting Co., Clinton, Miss., Docket No. 
15966 . File No. BP-16425. Requests: 1110 
Icc. 1 kw, day. class II: for construction 
permits 

At a session of the Federal Communi¬ 
cations Commission held at its offices in 
Washington DC., on the 21st day of 

April 1965; 

The Commission having under consid¬ 
eration thr above-captioned and de¬ 
scribed applications; 

It appearing, that, except as indicated 
by the issues ssjcdfled below, both of the 
applicants art legally, technically, and 
otherwise qualified to construct and op¬ 
erate as proposed but that neither of the 
applicants heretofore has demonstrated 
the requisite financial qualifications; and 

It further appearing, that the follow¬ 
ing matters are to be considered in con¬ 
nection with the aforementioned Issues 
specified below: 

1. 8ection 73.24 of the Commission's 
rules provides, inter alia, that an author¬ 
isation for a new standard broadcast sta¬ 
tion will be issued only after a satisfac¬ 
tory showing has been made that the 
assignment would meet the separation 
criteria set forth in f 73.37. For applica¬ 
tions which propose to establish the first 
standard broadcast facility in a commu¬ 
nity—as do the applications herein— 
ft 73.37 specifies a cochannel separation 
of the 1 mr/m and 0,05 mv/m contours. 
CUnton. Miss., and Frankllnton. La., are 
approximately 100 miles apart and a 
irrant of both applications would result 
in prohibited overlap of the respective 1 
mv rn and 0 05 mv/m contours. Thus, 
•ince a grant of one of the applications 
would effectively preclude a grant of the 
other, they are mutually exclusive and 
oust be consolidated for hearing. 

2. An examination of the Parish 
Broadcasting Co. application shows that 
funds of approximately $18,975 would be 
needed to cover construction costs and 3 
months working capital. The applicant 
Plans to use existing capital, secure funds 
through a bank loan, and to purchase 
equipment on deferred credit. The ap¬ 
plicant's balance sheet fails to segre¬ 
gate liabilities to show current liabilities 
m well as the current amounts payable 
55™* the next year on long-term lia- 
°WU«. Therefore, it cannot be deter¬ 
mined if cash over and above that needed 
w meet current expenditures is avail- 
7®, • In addition, the enclosed bank 
jitter fails to specify the terms of re- 
wment and the security needed, nor 

the applicant furnished a letter of 
jojamitaient from an equipment manu- 
i*^ cr Accordingly, it cannot be con- 
H 111 * to* applicant has cash 
wa/or liquid assets available in the 
»i ft trcqui red to finance the construe - 

rwfL* 11 * 1 °Perate the station, without 
re I c: tor at least 3 months. 

Chmon Broadcasting Co. ap- 
that ^nds of approxi- 
CGn V®' 550 w °uld be needed to cover 
CO!rt * and 3 months working 
jJJrr. Each of tlie partners have 
ouir^? contrlbu te one-half of the re- 
b&bkTiA n ® ount * However, since their 
datcd Au *usl 31. 1964, 
1 appear to show any cosh and/or 


liquid assets available—over and above 
those needed to meet current expendi¬ 
tures—the source of the requisite funds 
cannot be determined. Accordingly, it 
cannot now be concluded that the appli¬ 
cant is financially qualified. 

It further appearing, that. In view of 
the foregoing, the Commission is unable 
to make the statutory finding that a 
grant of the subject applications would 
serve the public interest, convenience, 
and necessity, and Is of the opinion that 
the applications must be designated for 
hearing In a consolidated proceeding on 
the issues set forth below: 

It is ordered . That, pursuant to section 
399<e> of the Communications Act of 
1934, as amended, the applications are 
designated for hearing in a consolidated 
proceeding, at a time and place to be 
specified In a subsequent order, upon the 
following issues: 

1. To determine the areas and popula¬ 
tions which would receive primary serv¬ 
ice from the proposals herein and the 
availability of other primary service to 
such areas and populations. 

2. To determine whether either of the 
applicants is financially qualified to con¬ 
struct and operate its proposed station. 

3. To determine, in the light of section 
3071 b * of the Communications Act of 
1934. ns amended, which of the proposals 
would better provide a fair, efficient, and 
equitable distribution of radio service. 

4. To determine, in the light of the 
evidence adduced pursuant to the fore¬ 
going issues which, if either, of the appli¬ 
cations should be granted. 

ft is further ordered. That, in the event 
o: a grant of either of the applications 
herein, the construction permit shall 
contain the following condition: Pending 
a final decision in Docket No. 14419 with 
respect to presunrise operation with day¬ 
time facilities, the present provisions of 
ft 73.87 of the Commission rules are not 
extended to this authorization, and such 
operation is precluded. 

It is further ordered . That, to avail 
themselves of the opportunity to be 
heard, the applicants herein, pursuant to 
ft 1.221(c) of the Commission rules, in 
person or by attorney, shall, within 20 
days of the mailing of this order, file 
with the Commission in triplicate a writ¬ 
ten appearance stating an intention to 
appear on the date fixed for the hearing 
and present evidence on the issues speci¬ 
fied in this order. 

ft is further ordered. That the appli¬ 
cants herein shall, pursuant to section 
311(a) (2) of the Communications Act of 
1934. as amended, and ft 1.594 of the 
Commission's rules, give notice of the 
hearing, either individually or. if feasible 
and consistent with the rules. Jointly, 
within the time and in the manner pre¬ 
scribed In such rule, and shall advise the 
Commission of the publication of such 
notice as required by f 1.594(g) of the 
rules. 

Released: April26.1965. 

Federal Communications 
Commission.' 

TscalJ Ben F. Waple. 

Secretary. 

|FR. Doc. 65-4592; Plied. Apr. 26. 1965: 

8:48 >jh.| 


1 Commissioner Lee absent. 


(Docket Noe. 15849.15850; FCC 85M-509J 

RADIO STATION WKEU AND 
TELERAD, INC. 

Order Continuing Hearing 

In re applications of Radio Station 
WKEU. Griffin. Ga.. Docket No. 15849. 
File No. BPH-4663; Telerad. Inc.. Grif¬ 
fin, Ga.. Docket No. 15850, File No. BPH- 
4664; for construction permits. 

The Hearing Ebcamlner having under 
consideration the Informal request filed 
herein on April 22,1965, by Radio Station 
WKEU for continuance of procedural 
dates; 

It appearing, that all parties have con¬ 
sented to immediate consideration and 
grant of said request and good cause is 
present for a grant thereof in that the 
parties have entered into an agreement 
looking toward termination of the pro¬ 
ceeding without hearing: 

It is ordered . This 23d day of April 
1965 that the said request is granted: 
the date for exchange of all exhibits to 
be offered into evidence is extended from 
April 28, 1965. to May 28. 1965: the date 
for notification of witnesses to be called 
for cross-examination is extended from 
May 7, 1965. to June 7, 1965; and the 
hearing presently scheduled to com¬ 
mence on May 18. 1965. is continued to 
June 21. 1965. 

Released: April 26, 1965. 

Federal Communications 
Commission, 

l seal J Ben F. Waple. 

Secretary . 

| PR. Doc. 05-4503 Plied, Apr. 28. 1965; 

8:48 n.m.) 


| Docket Nos. 16967. 15968; FCC 65-323 J 

WAYNESBORO BROADCASTING 
CORP. AND MUSIC PRODUCTIONS, 
INC. 

Order Designating Applications for 
Consolidated Hearing on Stated 
Issues 

In re applications of Waynesboro 
Broadcasting Corp.. Waynesboro. Va„ 
Docket No. 15967. File No. BPH-4533. 
requests: 92.7mc, No. 224, 170w<H>; 
170w(V); 1024 feet: Music Productions. 
Inc.. Waynesboro. Va.. Docket No. 15968. 
File No. BPH-4613, requests: 92.7mc. No. 
224; 3kw; 179 feet; for construction 
permits. 

At a session of the Federal Communi¬ 
cations Commission held at its offices in 
Washington. D.C.. on the 21st day of 
April 1965: 

The Commission having under consid¬ 
eration the above-captioned and de¬ 
scribed applications; 

It appearing, that, except as indicated 
by the issues specified below'. each of the 
applicants is legally, technically, finan¬ 
cially. and otherwise qualified to con¬ 
struct and operate as proposed; and 
It further appearing, that the above- 
captioned applications are mutually ex¬ 
clusive In tiiat operation by the appli¬ 
cants as proposed would result in 
mutually destructive interference: and 
It further appearing, that inasmuch 
as objections have been raised by the 
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Naval Radio Research Observatory with 
respect to each of the above-captioned 
applications, an issue will be specified 
to determine whether the proposals 
would cause interference to operations at 
the Naval Radio Research Observatory; 
and 

It further appearing, that, in view of 
the foregoing, the Commission Is un¬ 
able to make the statutory finding that 
a grant of the subject applications would 
serve the public interest, convenience, 
and necessity, and is of the opinion that 
the applications must be designated for 
hearing in a consolidated proceeding on 
the issues set forth below: 

It is ordered. That, pursuant to sec¬ 
tion 309(c) of the Communications Act 
of 1934, as amended, the applications are 
designated for hearing in a consolidated 
proceeding, at a time and place to be 
specified in a subsequent order, upon the 
following issues: 

1. To determine whether the proposals 
would cause interference to operations at 
the Naval Radio Research Observatory. 

2. To determine, on a comparative 
basis, which of the proposals would 
better serve the public interest, conven¬ 
ience. and necessity in light of the evi¬ 
dence adduced pursuant to the foregoing 
issues and the record made with respect 
to the significant differences between the 
applicants as to: 

< a) The background and experience of 
each having a bearing on the applicant's 
ability to own and operate the FM sta¬ 
tion as proposed. 

(b) Proposals of each of the appli¬ 
cants with respect to the management 
and operation of the FM broadcast sta¬ 
tion as proposed. 

(c) The programming services pro¬ 
posed in each of the above-captioned 
applications. 

3. To determine. In the light of the 
evidence adduced pursuant to the fore¬ 
going Issues which, if cither, of the ap¬ 
plications should be granted. 

It is further ordered , That the Naval 
Radio Research Observatory, Sugar 
Grove, W. Va.. is made a party to the 
proceeding. 

It is further ordered. That, to avail 
themselves of the opportunity to be 
heard, the applicants and party respond¬ 
ent herein, pursuant to 5 1.221(c) of the 
Commission's rules, in person or by at¬ 
torney. shall, within 20 days of the mail¬ 
ing of this order, file with the Commis¬ 
sion in triplicate, a written appearance 
stating an intention to appear on the 
date fixed for the hearing and present 
evidence on the issues specified in this 
order. 

It is further ordered. That the appli¬ 
cants herein shall, pursuant to section 
311(a)(2) of the Communications Act 
of 1934, as amended, and 6 1 594 of the 
Commission's rules, give notice of the 
hearing, cither Individually or. If feasible 
and consistent with the rules, jointly, 
within the time and in the manner pre¬ 
scribed in such rule, and shall advise the 


Commission of the publication of such 
notice as required by 6 1.594(g) of the 
rules. 

It is further ordered. That, the Issues 
in the above-captioned proceeding may 
be enlarged by the examiner, on his own 
motion or on petition properly filed by a 
party to the proceeding, and upon suffi¬ 
cient allegations of fact in support there¬ 
of, by the addition of the following issue: 
To determine whether the funds avail¬ 
able to the applicant will give reasonable 
assurance that the proposals set forth in 
the application will be effectuated. 

Released: April 26. 1965. 

Fed nut Communications 
Commission/ 
l seal 1 Ben F. Wafle, 

Secretary . 

f PIl, Doc. 65-4504; Piled. Apr. 28, 1965; 

8:48 mn.| 


|Docket Noe. 15886.15887; FOC 65M-510) 

WMEN, INC., AND TALLAHASSEE 
APPLIANCE CORP. 

Order Scheduling Further 
Prehooring Conference 

In re applications of WMEN. Inc., 
Tallahassee. Fla.. Docket No. 15886. File 
No. BPH-4127; Tallahassee Appliance 
Corp., Tallahassee. Fla.. Docket No. 
15887. File No. BPH-4228; for construc¬ 
tion permits. 

For reasons stated on the record at the 
prehearing conference held herein this 
day and incorporated herein by refer¬ 
ence: 

It is ordered , This 23d day of April 
1965. that the hearing, presently sched¬ 
uled for May 12. 1965. is continued to a 
date to be established by further order; 
and 

It is further ordered. That a further 
prehearing conference is scheduled for 9 
am., July 23. 1965. 

Released: April 26.1965. 

Fedeeal Communications 
Commission. 

(seal) Ben F. Waflk, 

Secretary, 

| PR. Doc. 65-4505; Plied. Apr. 28. 1065; 
8:46 am. 1 


(Docket Non. 14208. 14228; FCC 65M-406J 

WMOZ, INC. 

Statement and Order After 
Preheoring Conference 

In re application of WMOZ, Inc., Mo¬ 
bile, Ala.. Docket No. 14208, File No. 
BR-2797, for renewal of license of Sta¬ 
tion WMOZ, Mobile. Ala.; Docket No. 
14228, revocation of license of Edwin H. 
Estes for Standard Broadcast Station 
WPFA, Pensacola, Fla. 


* Comm 1m loner Lee nbeent. 


At today's prehearing conference, 
among other things the following sched¬ 
ule was adopted: 

Further prehearing conference —May 34 . 
1966,at 9 a m 

Hearing (where ordered by Chief Ht>vrlnj 
Kk a miner ) — June 15. 1965. 

So ordered. This 22d day of April 196$. 

Released; April 26. 1965. 

Federal Communications 
Commission. 

[seal] Ben F. Waple. 

Secretary. 

|FJt. Doc. 65-4506; Piled. Apr. 28 15«; 
8:48 B.m.J 


DEPARTMENT OF LABOR 

Office of the Secretary 

ADVISORY COUNCIL ON EMPLOYEE 

WELFARE AND PENSION BENEFIT 
PLANS 

Recommendations for Appointment 

Section 14 of the Welfare and Pension 
Plans Disclosure Act Amendments of 
1962 (76 Stat. 40. 41. 29 U.8.C. 308c pro¬ 
vides for the establishment of an Advi¬ 
sory Council on Employees Welfnre And 
Pension Benefit Plans" which is to con¬ 
sist of 13 members to be appointed m 
follows: One from the insurance flckL 
one from the corporate trust field, two 
from management, four from labor, and 
two from other Interested groups, idl of 
whom are to be appointed by the Secre¬ 
tary from among persons recommended 
by organizations In the respective groups. 
The additional three representatives ait 
to be appointed from the general public 
by the Secretary. The prescribed dutie* 
of the Council are to advise the Secre¬ 
tary with respect to the carrying out of 
his functions under the Welfare and 
Pension Plans Disclosure Act, as 
amended, and to submit to the Secretary 
recommendations with respect thereto. 
The Council is required to meet at 3cart 
twice each year and at such other time* 
as the Secretary requests. 

To assure continuity in the handling 
of the business of the Council, a rotation 
system is provided whereby the 2- year 
terms of approximately half the mem* 
bers expire each year. The grow* rep¬ 
resented by the members whose term* 
expire on June 30. 1965, are as follow*: 
labor (2). the insurance field <1), man¬ 
agement (2) and the public (1). 
pointments of new members will bo for 
2-year terms, beginning July 1, 1903 

Accordingly, notice is hereby civcfl 
that any organization desiring to recom¬ 
mend persons for appointment to tw 
“Advisory Council on Employee Wclisff 
and Pension Benefit Plans" may 
recommendations to the Secretary « 
Labor, 14th Street and Constitution Ave¬ 
nue NW., Washington. D.C., 20210. on or 
before May 30, 1965. The recommenda¬ 
tion may be in the form of a letter. rc*>- 
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lution. or petition, signed by an author¬ 
ed official of the organization. Each 
recommendation shall Identify the can¬ 
didate by name, occupation or position, 
and address. It shall specify the field or 
group which he would represent for pur¬ 
poses of section 14 of the Act. and 
whether he is available and would accept. 

Signed at Washington, D.C.. this 26th 
day of April 1905. 

James J. Reynolds, 
Assistant Secretary 
tor Labor- Management Relations . 
IPR. Doc. 66-4520: Piled. Apr, 2S. 1965; 

8:49 a m | 


FEDERAL POWER COMMISSION 


1 Docket No. 0-3056 etc. 1 

SIGNAL OIL & GAS CO. ET AL. 
Notice of Applications for Certificates, 
Abandonment of Service and Peti¬ 
tions To Amend Certificates 1 


April 20.1965. 

Take notice that each of the Appli¬ 
cants listed herein has filed an applica¬ 
tion or petition pursuant to section 7 of 
the Natural Gas Act for authorization to 
sell natural gas in interstate commerce 
or to abandon service heretofore author¬ 
ized as described herein, all a* more fully 
described in the respective applications 
and amendments which arc on file with 
the Commission and open to public in¬ 
spection. 

Protests or petitions to intervene may 
be filed with the Federal Power Commis¬ 
sion, Washington, D.C., 20426, in accord¬ 
ance with the rules of practice and pro¬ 
cedure '18 CFR 1.8 or 1.10) on or before 
May U. 1965. 

Take further notice that, pursuant to 
the authority contained In and subject 

the Jurisdiction conferred upon the 
Pederal Power Commission by sections 7 
and 15 of the Natural Oas Act and the 
Commission’s rules of practice and pro¬ 
cedure. a hearing will be held without 
further notice before the Commission on 
*dl applications in which no protest or 
Petition to intervene is filed within the 
time required herein, if the Commission 
on its own review of the matter believes 
that a grant of the certificates or the 
authorization for the proposed abandon¬ 
ment is required by the public conven¬ 
ience and necessity. Where a protest or 
5i™* on for leave to intervene is timely 
med, or where the Commission on Its own 
motion believes that a formal hearing is 
further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
jor, unless otherwise advised, it will be 
unnecessary for Applicants to appear or 
** ^Presented at the hearing. 


Joseph H. Outride, 

Secretary , 


w OUc * aowi not Provide for conaolldi 
ered hi bearing of the several muttern co 
ncreln * nor should It he so construe 


Docket No. 
end 

date Med 


Applicant 


Purchaser, Ark), and location 


Price 
per Mcf 


0-3068. 

K 4-5-46 


G40SA .... 
B f»41 


G~tM7 
G 4-1*40 


G 14162 
DJ'JtHU 


CIOO-419.... 

A 4-1 sn 

CM&m. 

B 4-13 cr. 


01*2 4<W 
K3-IIV4& 


CI62-I2I9.. 
E 4-3146 


CICB-1377 . 
E 4-1345 


00441 .. 

E 4-13-07. 

€103-104! 

C 4-13*66 
C164-332 . 

0 4 - 13-66 

Cl 64*619.. 

K 4-13-66 


C164-6X1 . 
R4-13-6A 


CI64-I2*.... 
E 4-13-66 


CM3-30. 

K 4-13*66 
0160-232. •. 
E 4-6-66 


CI65-313. 

C 4-446 
CltMM. 

F 4-6-65 ... 


C166-092 . 
AX* OS 


CI06 997... 
A 4-6-66 


C146-90*_ 

A 4-6-66 


CI06 W» 

A 4-6 66 


CIOVIUOO.. 
A 4 U-W 


CI66-1O01. ... 
A 4 -12-66 


Cltt-MB.. 

A 4-9-66 


Signal Oil A Gm Co. (mcotmot to 
Johnl. Moore,et al.1,1010 Witdilrc 
Blvd. Los Angrlos, Call/., 90047. 
Petroleum Corp. ol Texas (successor 
to Teiela Drilling Co., Inc,), Poat 
Office Box 752, Breckenrideo. Tei- 
The California Co., a division of 
California OU Co. till Tulane 
Avr., New Orleans. 1 a., 70113. 
Union Oil Co., of CalDornU, Union 
Oil Center. Ix* Ancrk*. Calif., 
WH7. 

Uelbinf und Podpechon.41* Hinkle 
Bldg., Roe well, N Mo 
Calvort Exploration Co. < Operator 1. 
et al. (successor to Mid-America 
Mineral*. Inc.), National Bank of 
Tulsa Bldg., Tuba 3. Okla 
E- J, Dun if an, Jr.. Trustee (succes¬ 
sor to E. J. Duniron, Jr ). Poat 
Office Box 261, Pam pa, Tex. 

Oil A Oaa Property Management, 
Inc. (Operator), et al. tMicceewr to 
Ijjtnctn OU Co.), Ath Floor, C AI 
Idle Hide-, Houston. Tex. 

Calrert Exploration Co. (Operator), 
et al. (eiiocwaor to Mid*America 
Mineral*. liic.>. National Bank of 
Tulm BUIc . Tuba 3, Okla. 

_do.... 


Shell OU Co, (Operator). » West 
50th 8t., New York, N.Y., touam 
Hunkond Refining Corp.. Port Office 
Box 1613, Freano, Calif. 

Calvert Exploration Co, (Operator), 
et al iaucceasor to Mid-America 
Mineral*, Ine/i. National Bank 
of Tuba Tuba :t. Okla. 

.do .. 


.do 


CltVV-IOOS... 

B 4 -12 66 


CIA5-1004... 
F 4-13-66 


CIOS-1006... 

A 4 12-66 


CMS-1006... 
11 4-13-05. 


_ do .....—... 

A. M. Boreman, et al. (tuccemcr to 
Javelin Oil Co,. Inc.). Poat Office 
Box 302, Shreveport, I*- 

D. J. Simmons, et al.. 3600 McCart 
8t., Ft. Worth, Tex. 

Oreat ITxlw Land Oo., et al, cA> 
Martin L. Allday. Kw„ Lynch A 
Chapfwli, 301 Wall Bldf., MU1- 

Thomax N. Berry A Co., and Tlia 
Greenlee Children Trust No. 1, 
I^cot Office Box 111, Stillwater, 
Okla. 

Continental OU Co., Port Office 
Box it97, Houston, Tex., 77001. 

Texaco Inc., Port Office Box 62332, 
Houston, Tex., 77062. 

. do .....— 


(lull Oil Corp.. Port Office Box 
L58». Tulsa, Okla., 7410*. 

Amerada Petroleum Corp. (Oper¬ 
ator), et al.. Port Office Box 3940, 
Tulsa, Okla., 74I0C. 

ConUnental OU Co.. Poa t O ffice 
Box 2197, Houston, Tex., 77001. 

Tidewater OU Co., Toat Office Box, 
1404. Houston, Tex., 7700L 

Calvert Exploration Co. (Opera, 
tor), et aJ i.surerasor to Mld-Anur- 
lea Minerals. Inc.). National Bank 
of Tuba Bid*., Tulsa 3, Okla, 

Phillips Petrokmin Co., Bartles¬ 
ville, Okla. 

Greenville Gasoline Co.. Inc. (Oper¬ 
ator), Poet Office Box 766, Ard¬ 
more, Okla., 73401. 


El Paso Natural Oaa Co,. Northweat 
Todd Field, Crockett County, 
Tex. 

Kansas-Nehraska Natural One Co., 
Inc.. H union fkM, Texas 
County, Okla. 

Tmnejwew (las Transimwton Co., 
Little Temple Field, Ixifourche 
Parish, La. 

Natural Oaa Pipeline Co. of Amer¬ 
ica. Cararick Southeast Oas Pool, 
Beaver County, Okla. 

Klposo Natural Oos Co., Aoeth 
Field, San Juan County. Utah. 

Panhandle Eastern Pipe Lino Co., 
Six Mile Field. Beaver County. 
Okla, 

El Paso Natural Has Co.. South 
Krlrk Field, Beckham County, 
Okla. 

El Paso Natural Gm Co., Ban Juan 
ItoMn. Hie Arriba and Sad Juan 
Counties. N. Mex, 

Northern Natural Oas Co.. Six MUe 
Field. Beaver County, Okla. 


Kanaua-Nehriuka Natural Gm Co.. 
Inc. Camrkdt Field, Beaver 
County. Okla. 

Northern Natural Oas Co., Ttppott 
Plant, Crockett County. Tax. 

El Paso Natural Oaa Co., lluorfano- 
Dakota Unit, fttn Juan County, 
N. Mex. 

Northern Natural (las Co.. East 
Boiko Field, lteuwr County, 
Okla. 

Natural (ins Pipeline Co. of Amenra, 
Camrtck Southeast Oas Pool, 
Boaver County, OkU. 

Transcontinental Oos Pipe Line 
Corp.. South TlUlcn Field, Me- 
Mullen County, Tax, 

Northern Natural Oas Co., Moran# 
Field, Beaver County. Okla- 

United (las Pipe Line Co.. Bethany 
Field. Panola County, Tex. 

Unltod Oas Pit* Une Ca, Monroe 
Oas Field, Ouachita Parish, La. 

United Oas ripe Line Oo., Ada 
Field, BkrnvUb Parish, La 

Arkansas Louisiana Oss Co., Ada 
Field. iUenvilla Parish, La 

Panhandle Eastern Pipe Una Co., 
South T«vrardrn Field, Woods 
County, Okla. 

El Paso Natural Oas Co . various 
fields. Hlo Arriba and San Juan 
Counties, N. Mex. 

Panhandle Easiern Pipe Line Ca, 
Ouyinou Southeast Field, Tnxas 
County. Okla. 

Panhandle Kartarn Hpe Line Co., 
Stunned Nnrtlwast field, Clin or 
ron County, Okla. 

Panhandle Extern Pipe Lint Co., 
Front* FkM. Ochlllre# and Hans¬ 
ford Counties. Tax. 

Natural Gas Pipeline Co. or Amor. 
Ira. Putnam f kid, Dewey Coun¬ 
ty. Okla. 

MonUmi-Dakota Utilities Co., Al- 
kail Creek Field, Fremont 
County, Wyo 

Tennessee Oaa Transmission Co., 
Wert Koek Island, Colorado 
County, Tex. 

Colorado Interstate Oas Co., Mo- 
cam Field. Heaver County, Okla. 


Michigan Wisconsin Pipe Line Co., 
Oagrby Creek Field, Wl>eeJ*!r 
County, Tex. 

Lone Hlnr Oas Co., Northeast 
Greenville Oil Field. Love Coun¬ 
ty. Ok In. 


Filliif coder A—Initial service. 

B—Abandonment. 

C—Amendment to add semis. 

I) - A men dim ut to delete acreaev. 
E—Buccosaloo. 
f- Partial succession 

Bee footnotes at end of table. 


«*.» 

1L0 

22.7K333 

o 

•17.7 

17.0 

« 13.0 
iao 

17.0 

17.0 

14.6A7B4 

13.0 

1A0 

M10 

14 1*9 

17.0 
l«, 3A76 

U.0 
16.25 
IX 463 
17.0 

1X0 

n.o 

17.0 

17.0 

17.0 

1X364 

Depicted 

17.0 

17.0 

Depleted 


IT**- 

sure 

hiue 

1405 
14. Oft 

16.025 

14-01 
14 05 

14.05 

1X039 

14.05 

14. 

14.66 

1X025 

14 05 

1X66 

14.05 

14.45 

14-65 

14. 6S 
1X025 
1X025 
1X65 

1X025 
1! 66 
14.« 
14.65 
1X06 
IX m 

1X65 

1X05 
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NOTICES 


Dock<4 No. 



Price 

Prso- 

nod 

Applicant 

Purchaser, arid, sod location 

per Mcf 

Mue 

data filed 



base 

cm too?_ 

Skelly OU Co., Poet Office Box 
1460, Tula*. OklJL 

ChwnpUn Petroleum Co.. East 
Uutnrle take Field, Logan 

PaniiandV Kasfrrn Pipe Lino Co., 
Northwest Oakdale PteJd, Woods 

Depleted 


It 4-12-63 



eta-ion_ 

A 1*12-41 

Shell on Co . MWcit 60tb St.. New 
York, N.Y., lou». 

17.0 

14.66 

14.65 

County. Okie. 

Natural rise Pipeline Co. of ArorrVw, 

0X61-1000.. 

Continental Oil Co., Pent Office 

17.0 

A 4-UMH 

Box 2UT. Hoaxton, Tex., 77WI. 

Molxwtle Area, Wheeler County. 
Tex. 

United Gm Pipe Unf Co., Cameron 



CXBJMOtO. 

Soldo Petroleum Co., 970 First No* 

(•) 


B 4-7-65 

tfcmol Office Bklg., Oklahoma 

Bebool Board Lease, Cameron 



City, Okla, 7J1CH. 

Parish. La. 



C14V10II. 

F4-U-46 

Rutter it Co.. Ltd., et al.. 600 
North lUg Spring, Midland, Tex. 

floamy Mobil Ol! Co, IfMt. 150 
Knot 4*1 8L. New York, N.Y., 

El Paso Natural Oaa Co.. Sproberry 
Trend Held, Glasscock County. 
Tvx. 

Colorado Interstate Gas Co., Adams 
Hunch Field, Meade County. 

140 

Assign'd 

14.45 

CIAS-1C12_ 

II 4 12-65 


10017, 

Fiuixlard Oil CO. of Tessa, a dleL 

Kane. 



CI6&-101I_ 

Natural Ose PI petit* Col of America. 

110 

14.65 

A 4-14-05 

stan or California Oil Co., Pool 

Septa Yegua FlrM, Duval 



Office Box 1249, 1 louden, Tex., 
77001. 

County, Tex. 


16.32$ 


ClAfrdOW. 

A 4-14 45 

N. O. Clark, Peat Office Box 437, 
Charleston, W. Vo. 

E^ulUhk GoaCOw* acreage In Lewie 
Clt^s 71 i&rvi rc Uaa Co., Nurse, 

2L0 

Clarion . 

Colorado 08 A Gu Corp., Box 749, 

14.0 

14.05 

A 4-14-05 

Denver, Colo.. MBOl. 

Northeast Field. Uarbor County, 
Kona. 



CI6S-1016. 

Longhorn Production Co. (Oners* 
tor), at al.. M0 Meadows Bldg., 
Dalias, Trx. 

8kUr Producing Co., Inc., 2926 

Natural One Pipeline Co. of Amer¬ 

14.0 

1143 

A 4-14-65 

ica, acreage in Wise County, Trx. 



ctts-ion__ 

Bluebonnet One Corp., South 
Btffb u Mallet Kkid, Acadia 
Pariah. La. 

Natural Gas Pipeline Co. of Amer¬ 
ica, Dagger Draw Arvo, Eddy 
County, N. Met. 

1A0 

11025 

A 4-14-66 

ManMlold ltd., Shreveport, La. 



ci&viata_ 

Standard Oil Co. of Texas, a dlvi* 

16.0 

14L65 

A 4-14-66 

«ton of California OU Co., Foot 
Office Box 124V, Houston, Tea., 
7TU0L 





i An Incmwe In role to l&AcenU per Mel vv filed for and impended In Dockrt No. RIOO-UO, but has not born 
tnvUi effective. 

»IVlefc* certain acreage rule***! from contract. 

* Temporary orfU!Ve<vte Issued June 3. IWtO. iu amended July \S r 19®, permitted collection ©I role of 30.0 erni* per 

Mcf Mil'jCH't to refund to floor or 17.7 cemj per Mr! By letter dated A us. 27, 1964, Applicant agrad to accept 

permanent reel Wrote at 17.7 cents per Mcf anti agreed to refund moneys collected In cacwa thereof. 

« Rate In effect subject to refund In Docket No. HI64-3iiA. 

» Rate tu effect subvert to refund In Docket No, BiiSMcO- 

• Applicant hta no contract for aale of gnu. 

|FJl. Doc. 65-4380: Filed, Apr. 28.1968; 8:46 ami 


| Ducket No. RP61-18 etc ) 

UNITED GAS PIPE LINE CO. ET Al. 

Order Releasing Certain Refunds and 
Requiring Reports of Intended Dis¬ 
position of Other Refundable 
Amounts 

April 21,1965. 

United Gas Pipe Line Co.. Docket No. 
RP61-18, RP63-1. RP65-1; Natural Oaa 
Pipeline Co. of America. Docket No. 
RP65-54; Southern Natural Gas Co.. 
Docket No. RP65-55; Tennessee Gas 
Transmission Corp., Docket No. RP65- 
56; Texas Gas Transmission Corp., 
Docket No. RP65-57. 

The Commission by order issued De¬ 
cember 23, 1964. approved a rate settle¬ 
ment In the United Gas Pipe Line 
Co. dockets captioned above, and among 
other things, directed United to retain all 
amounts refundable to its customers, 
pending further order prescribing the 
disposition of those amounts. That order 
also provided for certain procedures and 
the filing of reports to aid us in the dis¬ 
position of the retained amounts. The 
procedures prescribed contemplated ef¬ 
fectuation of our purpose that there be a 
proper and equitable distribution of the 
funds of money created by our own proc¬ 
ess (Opinion No. 428A, issued September 
2. 1964, mimeo. ed. p. 9). 

On January 6, 1965, United filed the 
report required by paragraph (C) of our 
order issued December 23, 1964. No ob¬ 
jections thereto have been received. 
United sells natural gas for resale at 


rates subject to our jurisdiction to the 
distributor customers listed in that re¬ 
port and to the following natural gas 
pipeline companies: Mississippi River 
Fuel Corp., Mississippi River Transmis¬ 
sion Corp., Natural Gas Pipeline Co. 
of America. Southern Natural Gas Co.. 
Texas Eastern Transmission Corp., and 
Texas Gas Transmission Corp. United 
also renders a transportation service, at 
rates subject to our Jurisdiction, to 
Southern Natural Gas Co. and Tennessee 
Gas Transmission Co. Pursuant to our 
order issued December 23. 1964, United 
has retained the amounts refundable to 
its jurisdictional distributor customers 
and to the listed pipeline customers ap¬ 
plicable to gas purchased or transporta¬ 
tion service received during the period 
June 15. 1961. through August 31, 
1964. In Appendix A to the settlement 
agreement approved by that order, the 
amount thus being retained by United is 
shown to aggregate $17,053,785. 

In addition, that appendix also reveals 
that certain producer suppliers of United 
are retaining $3,104,097 of refundable 
amounts. This sum Includes some 
$2,187,315 refundable to United by Hum¬ 
ble Oil & Refining Co. pursuant to the 
rate settlement in Docket No. 0-9287, 
et &]., approved by our order issued July 
8, 1964, which will be separately dealt 
with In orders to be issued In that pro¬ 
ducer docket. Accordingly the actions 
taken in the instant order have no ap¬ 
plication to monies which United or Its 
customers may receive as an outgrowth 


of the release of the retained refunds rum 
In the hands of Humble. 

It now appears that it would be ap. 
proprlate to authorize United to now- 
through the amounts refundable to those 
of its jurisdictional customers which are 
distribution companies, and to Missis¬ 
sippi River Fuel Corp. <Fuel> and Mis- 
slssippl River Transmission <Tnu ml*. 
sion>* Co. Fuel and Tr&nsmi&sU i, by 
the terms of tho agreement in Docket 
Nos. RP61-21, et aL and the Commis¬ 
sion’s order Issued August 7. 1964, in 
those dockets, arc obligated to flow¬ 
through the total amount of such re¬ 
funds allocable to their Jurisdictions] 
customers and none of those customers 
arc subject to the rate regulatory au¬ 
thority of this Commission with rospect 
to the transmission herein Involved. 

The refunds thus released to Fuel or 
Transmission and United’s Immediate 
distributor customers, amount to more 
than $6,684,000 as indicated in Appendix 
A to the stipulation and agreemeir dated 
December 16. 1964. Such released re¬ 
funds include those suppliers rofundi 
already paid to United subject to the 
express condition that they shall be 
retained by United until further order of 
the Commission. 

It Is also our purpose to txpedr.o the 
release and payment of refundable 
amounts presently being retained by pro¬ 
ducer-suppliers of United. Accordingly, 
United is hereby authorized to flow- 
through to Its distributor custom er* and 
to Fuel and Transmission the propor¬ 
tionate part of the amounts received by 
way of refund from such producer- 
suppliers attributable to gas purchases 
between June 15. 1961. and August 31, 
1964. 

Our action In requiring relentlan br 
suppliers of refundable amounts 1 s In¬ 
tended to serve only the limited purpose 
of eliminating the possibility tha*. the 
Immediate release and payment of re¬ 
funds to a pipeline which claims th*i *1 
is not obligated to flow through such 
refunds, or portions thereof, to Its own 
customers would create a permanent and 
Irremediable gap in the refund line.* 
Where no such gap in the refund line k 
Indicated, we will authorize the rides* 
and payment of retained amounts to the 
pipeline customers of United to the ex¬ 
tent that the recipient pipeline will acw* 
ally flow-through the refunds to its own 
distributor customers. Further, If one 
of United’s primary pipeline customers 
is obligated to refund certain amount* 
to another pipeline within our rate regu¬ 
latory jurisdiction which Is. in turn, simi¬ 
larly obligated to flow-through to it* 
own Jurisdictional customers we will per¬ 
mit such release and payment. 


1 Pursuant to a Commission order to* 
on Dec. 30, 1964. Transmission acquitred v 
pipeline facilities of Fuel as of OcV I. iy v 
Accordingly, refunds attributable to P 
chases mode prior to that closing 
payable to Fuel, and those made aubse<B* BW 
are payable to Transmission. ^ 

»See settlement orders Imposing 
retention requirements In Hunt Oil - 
Docket Nos. 0-9066. st al., July lj 
Humble Oil it Refining Co., Docket 
9287. et al.. July 8, 1064; United 
Line Co., Docket No. RP63-1. Sept. 2, IK*- 
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In order to Implement this policy, it is 
necessary and appropriate that each of 
the jurisdictional pipeline purchasers 
listed in the caption of this order which 
may receive refunds from United shall 
submit the report hereinafter required; 
indicating whether it is expressly obli¬ 
gated to flow-through the amounts re¬ 
ceived, whether it proposes voluntarily to 
pass on such refunds or whether it in¬ 
tends to retain the whole or any portion 
thereof. No such reports are necessary, 
however, with respect to refundable 
amounts now in the hands of Humble 
011 6 Refining Co. (Humble), in Docket 
No- 0-9287, et al. 

Inasmuch as Texas Eastern has ad¬ 
vised the Commission that it proposes to 
retain all amounts refundable to it ap¬ 
plicable to gas purchases during the pe¬ 
riod herein Involved, the Issues raised by 
Texas Eastern’s position will be the sub¬ 
ject of a separate proceeding. 

We are herein expressly reiterating our 
prior requirement * that United shall re¬ 
tain certain refundable amounts now or 
later frozen in its hands or received from 
a producer supplier (other than Humble) 
which have not been expressly released 
herein for payment to Fuel or Trans¬ 
mission and to its own immediate dis¬ 
tributor customers. 

The Commission orders; 

<A) United and its duly authorized 
escrow agent are hereby authorized to 
distribute and pay. within 10 days from 
the date of this order, to Fuel and Trans¬ 
mission and to those of its customers 
listed in the designation of distributor 
customers which United filed on Janu¬ 


ary 6. 1964, all amounts (shown in Ap¬ 
pendix A to the settlement agreement 
approved by our order issued December 
23, 1964), being retained by either of 
them (Including supplier refunds), which 
are attributable to gas purchased from 
United by any of such jurisdictional 
customers during the period covered by 
United’s rate Increase filings in Docket 
No RP61-18 and Docket No. RP63-1. 

( B> Within 10 days of the date of pay¬ 
ment of the refunds Identified in order¬ 
ing paragraph (A) above. United shall 
wbmtt to this Commission a copy of the 
peases received from each of its pipe- 
une and distributor jurisdictional cus- 

re *P® c * 1° the refunds au¬ 
thorized herein. 

. United shall retain refunds frozen 
y prior order of the Commission which 

a»ve not ^ 1 , spedjfcaHy leased by 

ordcr > under the terms and condi- 
ns specified in ordering paragraphs 
<J> of Opinion No. 428-A 
25?™ J n Docket No. RP63-1 on Sop- 
Jurttf r 2 ‘ l 9 ®*’ Untu I* 1 * Issuance of a 
thT rfiL?L d .? r directing or authorizing 
rideif*T osltlon of 8Uch refunds: Pro - 
ceivfd b^rf t itI^T hat any atnounts re- 
N' H/Uted from Humble In Docket 
dtapcL ®, 7 5 H al * ** »e retained and 
acc °rdance with the pro- 

^taSld^S* belnS liSUcd thJs 

America 048 v , P!pellne Co. of 

_ c *' Southern Natural Gas Co.. 


W|*o?ciI?^^S 72 £ P^graph, I 

Order Am™,? °L Dtc m ‘ 18M - «• 
quiritur u?rI^M ng ^tUement ® 
Betenuon of Certain Refund; 

No. 82- 


Tennessee Gas Transmission Co., and 
Texas Gas Transmission Corp., in their 
respective dockets captioned above, shall 
submit, in triplicate within 20 days of 
the date of issuance of this order, a de¬ 
tailed report showing: 

(i) The amount received from each of 
its suppliers, the portion If any. of each 
such amount which the reporting pipe¬ 
line claims it has a right to retain, to¬ 
gether with a full explanation of the 
basis for such claim. Including any perti¬ 
nent factual circumstances. 

(ii> The portion of the amounts re¬ 
fundable under Appendix A to the settle¬ 
ment agreement approved by our order 
Issued December 23, 1964, in Docket Nos. 
RP61-18, et al.. which each proposes to 
flow-through to its Jurisdictional cus¬ 
tomers, together with a detailed explana¬ 
tion of the methods and allocation fac¬ 
tors used in determining the jurisdic¬ 
tional portion of such refunds. 

(lii) The proposed plan of distribution 
of the respective total amounts received 
from each producer-supplier, setting 
forth by months, by rate schedules, and 
by purchasers, the amount to be refunded 
to each Jurisdictional customer, the bill¬ 
ing determinants used to compute the 
refunds to each customer and the aggre¬ 
gate amount attributable to nonjurisdlc- 
tional sales in each such reporting 
period: 

Provided , however. That such reports 
need not Include refunds attributable to 
amounts now being retained by Humble 
in Docket No. G-9827, et al. 

The reporting pipeline shall serve a 
copy of each such report on every one of 
its Jurisdictional customers. 

By the Commission. 

(seal I Joseph H. Gutjude, 

Secretary. 

(F.R. Doc. 65-4476; FtM. Apr. 28. 1965; 

8:46 am ] 

SECURITIES AND EXCHANGE 
COMMISSION 

(8i2-1773| 

BOSTON FUND, INC. 

Notice of Filing of Application for 
Order Exempting Sale by Open-End 
Company of Shares at Other Than 
Public Offering Price in Exchange 
for Assets of Closely Held Company 

April 23. 1965. 

Notice is hereby given that Boston 
Fund. Inc. (“Boston Fund”), 111 Devon¬ 
shire Street. Boston, Mass., a Massachu¬ 
setts corporation which is registered 
under the Investment Company Act of 
1940 (“Act”) as an open-end diversified 
investment company, has filed an appli¬ 
cation pursuant to section 6(c) of the 
Act. Boston Fund requests an order of 
the Commission exempting from the 
provisions of section 22(d) of the Act 
the proposed Issuance of its shares at net 
asset value for substantially all of the 
cash and securities of Rldgccroft Real 
EsUte Trust (“Rldgecroft”). Since the 
sale of Boston Fund stock will be other 


than at the public offering price, w’hlch 
normally includes sales charges, an ex¬ 
emption is deemed necessary. All in¬ 
terested persons are referred to the 
application as filed with the Commission 
for a complete statement of the repre¬ 
sentations therein which are summarized 
below. 

Shares of Boston Fund are offered to 
the public on a continuous basis at net 
asset value plus varying sales charges 
dependent on the amount purchased. As 
of February 1. 1965. the net asset* of 
Boston Fund amounted to approximately 
$361,000,000. 

Rldgecroft, a common law trust orga¬ 
nized under the laws of Illinois whose 
shares are held by 17 shareholders, is 
engaged in investing and reinvesting its 
funds. Pursuant to an agreement be¬ 
tween Boston Fund and Rldgecroft, sub¬ 
stantially all of the assets of Rldgecroft, 
with a value of approximately $6,352,000 
on February 1, 1965, will be transferred 
to Boston Fund in exchange for stock of 
Boston Fund which will be distributed to 
shareholders of Rldgecroft upon liquida¬ 
tion. Neither Rldgecroft nor any of the 
principal shareholders thereof has any 
present Intention of redeeming the 
shares of Boston Fund which they 
acquire. 

The amount of stock of Boston Fund 
to be delivered to Ridgecroft will be de¬ 
termined on the basis of the values on 
tile business day preceeding the closing 
by dividing the net asset value per share 
of Boston Fund into the value of the 
assets of Rldgecroft. The value of the 
assets of Ridgecroft will be adjusted ac¬ 
cording to a formula set forth in the 
application which reflects the higher 
ratio of unrealized appreciation in the 
assets of Ridgecroft than in the assets 
of Boston Fund and the Federal income 
taxes payable upon the future realization 
of the excess appreciation. As of Feb¬ 
ruary 1. 1965. unrealized appreciation 
represented 41.0 percent and 35.4 per¬ 
cent of the net asset value of the shares 
of Ridgecroft and Boston Fund respec¬ 
tively. Boston Fund represents that it 
has no present intention of selling or 
otherwise disposing of any of the assets 
of Rldgecroft to be acquired. 

The agreement and plan of reorgani¬ 
zation states that (1> the trustees of 
Ridgecroft have approved of this agree¬ 
ment. (2) as a condition precedent, the 
holders of at least three quarters of the 
outstanding shares of Ridgecroft shall 
have approved of the agreement and (3) 
the performance of the transactions con¬ 
templated herein have been duly and 
validly authorized by the Board of Direc¬ 
tors of Boston Fund. 

Notice Is further given that any in¬ 
terested person may, not later than May 
12. 1965. at 5:30 pjn.. submit to the 
Commission in writing a request for a 
hearing on the matter accompanied by 
a statement as to the nature of his in¬ 
terest, the reason for such request and 
the Issues of fact or law proposed to be 
controverted, or he may request that he 
be notified if the Commission shall order 
a hearing thereon. Any such communi¬ 
cation should be addressed: Secretary, 
Securities and Exchange Commission, 
Washington, D.C., 20549. A copy of such 
request shall be served personally or by 
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mail (air mail if the person being served 
is located more than 500 miles from the 
point of mailing) upon applicant at the 
address stated above. Proof of such 
service (by affidavit or in case of an at¬ 
torney-at-law by certificate) shall be 
filed contemporaneously with the re¬ 
quest. At any time after said date, as 
provided by Rule 0-5 of the rules and 
regulations promulgated under the Act, 
an order disposing of the application 
herein may be issued by the Commission 
upon the basis of the information stated 
in said application, unless an order for 
hearing upon said application shall be 
issued upon request or upon the Com¬ 
mission's own motion. 

For the Commission (pursuant to dele¬ 
gated authority. 

I seal 1 OnvAL L. Du Bor s. 

Secretary . 

IF.FL Doc. 65-4473; Filed. Apr. 28, 1965; 

8:46 *m.\ 


INTERSTATE COMMERCE 
COMMISSION 

FOURTH SECTION APPLICATIONS 
FOR RELIEF 

A PRU. 26,1965. 

Protests to the granting of an ap¬ 
plication must be prepared In accordance 
with Rule 1.40 of the general rules of 
practice (49 CFR 1.40) and Hied within 
15 days from the date of publication of 
this notice in the Federal Register. 

Long-and-Skort Haul 

FSA No. 39723 —Methanol to Calvert, 
Ky. Filed by O. W. South, Jr., agent 
(No. A4670). for Interested rail carriers. 
Rates on methanol. In tank carloads, 
from South Point, Ohio, to Calvert, Ky. 

Grounds for relief—Market competi¬ 
tion. 


Tariff—Supplement 13 to Southern 
Freight Association, agent, tar Iff I.C.C. 
8-470. 

FSA No. 39724 —Liquid caustic soda to 
Chicago, IU. Filed by O. W. South. Jr., 
agent (No. A4669), for interested rail 
carriers. Rates on liquid caustic soda. 
In tank carloads, subject to minimum 
shipment of 5 cars, from Evans City. 
Ala., to Chicago. 111. 

Grounds for relief—Market competi¬ 
tion. 

Tariff—Supplement 73 to Southern 
Freight Association, agent, tariff I.C.C. 
S-272. 

FSA No. 39725 —Cement and related 
articles from Selma , Afo. Filed by West¬ 
ern Trunk Uno Committee, agent <No. 
A-2401), for interested rail carriers. 
Rates on cement and related articles, In 
carloads, from Selma, Mo., to specified 
points In Illinois, Indiana. Iowa and 
Missouri. 

Grounds for relief—Market competi¬ 
tion. 

Tariff—Supplement 170 to Western 
Trunk Line Committee, agent, tariff 
I.C.C. A-4308. 

F8A No. 39726 —Liquid caustic soda to 
Cedartown. Ga. Filed by O. W. South. 
Jr., agent (No. A4668). for interested rail 
carriers. Rates on liquid causUc soda. 
In tank carloads, from Charleston. Dock. 
Elk, Owens, South Charleston, and South 
Ruffner. W. Va., to Cedartown, Ga. 

Grounds for relief—Market competi¬ 
tion. 

Tariff—Supplement 161 to Traffic Ex¬ 
ecutive Association-Eastern Railroads, 
agent, tariff I.C.C. C-102. 

FSA No. 39727 —Joint motor-rail 
rates—Southern Motor Carriers. Piled 
by Southern Motor Carriers Rate Con¬ 
ference, agent (No. Ill), for interested 
carriers. Rates on commodities moving 
on class and commodity rates over Joint 
routes of applicant rail and motor car¬ 
riers. between points In southern terri¬ 
tory. on the one hand, and points In 
southwestern territory, on the other. 

Grounds for relief—Motor-truck com¬ 
petition. 


Tariff—Supplement 7 to Southern 
Motor Carriers Rate Conference. agenL 
tariff MF-LC.C. 1338. 

By the Commission. 

IsxALl Bertha P. Arkts, 

Acting Secret cry. 

IFR. Doc. 65-4483; Filed. Apr. 28 , IMS; 
8:47 ajn.J 


l Rev. S O. 582, 2d Amended Taylor s ICC. 

Order 185; Arndt. 1| 

RAILROADS SERVING IOWA AND 
MINNESOTA 

Diversion or Rerouting of Traffic 

Upon further consideration of Second 
Amended Taylor's I.C.C. Order No. 185 
and good cause appearing therefor; 

It is ordered. That: 

Second Amended Taylor's I.C.C. Order 
No. 185 be, and it is hereby. amciui* d by 
substituting the following paragraph (f) 
for paragraph (g) thereof: 

(g) Expiration date: This order shall 
expire at 11:59 pjm. May 7. 1965, uulw* 
otherwise modified, changed, suspended 
or annulled. 

It is further ordered, That this amend¬ 
ment shall become effective at 11; 5 j pm., 
April 23. 1965, and that this order stud) 
be served upon the Association of Ameri¬ 
can Railroads. Car 8ervlce Division, 0 
agent of all railroads subscribin ' to the 
car service and per diem agnemflil 
under the terms of that agreement, and 
by filing It with the Director. Office of 
the Federal Register. 

Issued at Washington, D.C., April 21 
1965. 

Interstate Comm net 
Commission. 

[ seal] Charles W. Taylor. 

Agent 

IFJL Doc. 65-4460; Plied. Apr. 28. 

8:46 ajil] 
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Latest Edition in the series of . . . 

PUBLIC PAPERS OF THE PRESIDENTS OF THE UNITED STATES 



1007 Pages Price: $9.00 


John F. Kennedy, 1963 

Contains verbatim transcripts of the President** newt conferences 
and speeches and full texts of messages to Congress and other mate¬ 
rials released bv the White House during the period January 1- 
November 22, lv63. 

Among the 478 items in the book are: special messages to the 
Congress on education, youth conservation, nerds of the Nation's 
senior citizens, and on improving the Nation** health; radio and trie- 
vision addresses to the American people on civil rights and on the 
nuclear test ban treaty and the tax reduction bill; joint statements 
with leaders of foreign governments; and the President’s final remarks 
at the breakfast of the Fort Worth Chamber of Commerce. Also 
included is the text of two addresses which the President had planurd 
to deliver on the day of his assassination; President Johnson’s proc¬ 
lamation designating November 25 a national day of mourning: and 
remarks at the White House ceremony in which President Kennedy 
was posthumously awarded the Presidential Medal of Freedom 

A valuable reference source for scholars, reporters of current affairs 
and the events of history, historians, librarians, and Govern merit 
officials. 


VOLUMES of PUBLIC PAPERS of the PRESIDENTS 
currently mail able: 


HARRY S. TRUMAN 


1945. 

.$5.50 

1947-- 

$5.25 

1946. 

_$6.00 1948.. 

1949-*6.75 

DWIGHT D. EISENHOWER: 

$9.75 

1953_ 

_$6.75 

1957_ 

$6.75 

1954_ 

■-$7.25 

__ $6.75 

1958_ 

$8.25 


IOSQ ___ _ 

$7.00 

$7.75 

1956_ 

_$7.25 

1960-61.. 


JOHN F. 

KENNEDY: 

1961_ 

_$9.00 

1962__ 

$9.00 


1963. 

.$900 


Volumes arc published annually, soon after the close of each year. 
Earlier volumes are being issued periodically, beginning with 1SH5* 


Contents: 

• Messages to the Congress 

• Public speeches 

• The President's news conferences 

• Radio and television reports to the 
American people 

• Remarks to informal groups 

• Public letters 


Order from flier Superintendent of Documents 
Government Printing Oi(* 
Washington, D.C 20407 



























